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xvi CONSTITUTIONAL AMENDMENTS. §§ 21-25 


one shall be eligible to the office of Judge of the Court 

Appeals, Justice of the ae Court, or, ex i 
county of Hamilton, to the office of County, 

Surrogate, who is not no attorney and counselor of this 


te. 
21. The Legislature shall provide for the speedy publi- 
ion of all statutes; and ball rogrlate th 0 reporting 45, the 

docisions of the courts: but all lawa Pay judtolal Gechiona 
shall bo free for publication by any person. 

$22. JInatices of the Peace and other local judicial offi- 
cors provided for in sections seventeen and sighteen, tm 
office when this article takes effect, shall hold their offices — 
‘until the expiration of their respective terms, 

$23. cial Sessions shall have such juriadic~ 


tion sited bs of grade of misdemeanors as may be 


law. 





COURTS. $34 


4. ‘The supreme court. 
6, ‘The court of general sessions of the pene tn and 
for the city «nd connty of New Yo 

6 The city court of Long Island City. 
7. The city oourt of Yonkers. 
& Acouaty court in cach county, except New York. 
9, The city court of the city of New York. 

10, The mayor's court of the city of Hudson, 

LL. The recorder's court of the city of Utica. 

12. The recorder’s court of the city of Oswego. 

13. The justices court of the city of Albany. 

14, A eurrogate’s court in each count: 

2 128, Cons 15, [Added, 1697-] hw court of claims, 


ear ehh [AM AIST: 1895, amendment to take eect Jona I 
1696] Ea b of the following courts of the State Ix a cau 
not of record 

1. Courts of justices of the peace in each town, anil 
in cortain cities and vilages. 
2. Courts of apocial soasions of the peace in ewele 
town, and in certain rstica and villages, 
&. The district courts in vie city of New Xork.* 
4. The police courts iti cer\nin cities and villages. 
5, The jastice’s court of the cliy of Tre 
6. The macicspal court of the city of Rochester, 
T. Tho menicipal court of the city of Syraea 
8, ‘The municipal coort of the vity of Buffalo, 
ch of thse courts shall ecathau lg 
wow vested in it by: likw, 
Of the court, eXGepe il 


ARTICLE SECOND. 

GaxenaL Powrks any Arramcres oy rar Counts 
5. ihe sittings of courts to be 1. nt, 
iwi and revised, 
on Sunday, 1k. Rujes to be published, 
cial cae 18 Court to onder & 
er of printing « 
4. Criminal contempor de alondare 

‘Eno, Cerinia” papers teaxg 
® Panishment for ertminal destroyed, 
eontempts. Writs, eto 
WF of people, abil 
Able rlatiaty 


12. Preceding sections limited, to be sutaceibed: 
1X Endsetment, if odfence Is tn- hom 
dictable 
14 Conteenpls punistable ale 
uly. 
18. No pu \. y 
‘payment of iaterloonts may conlinie pro 
mmtaineed 
apou ® 


#) See § 3215 post. 





WON Y.216. 


" action or speci 


not so committed, the party ul 
‘accusation, and hive a reasonable time to make a defence. 
§ 11. Where a person is committed for such a 
jculur circumstances of his offence must be set 
in the mandate of commitment. 
£ feeag tel boothen ee not oxen Th 
punish & person, in w case specified in 
teen of this act, 
13. Punishment for a con! reseribed, 
ticle, does not bar an indictment or the mame offence; 
D indictment acne ae Tout tebe abe 
an in i 
couslderation ike ‘proviods puniahmente 
g 14. A court of record has power o puns by fine ad 
prisonment, ect or violation of duty, or other 
tigen by whl a rat or reed ofa party tow a 
ial al Proceed ing, pen cos 


Lenten tarpalred toeted a prajadiced: in ether et aie 


a aon 16 App. Div. 108. 2 
L attorney, counsellor, festa et 
eon, ip any maconer duly selected 
& judicial or ministerial service, 
or or for @ wilful neglect or violation of 
ni bedience to a lawful eae ete 
of such a judge. 


Leal ‘to the action or special proceeding, for putting 
in thetit bail or a ious surety, or for 
a Miho oe flotitic f 

sShuse of & mandate or proceeding o of the court. 

3A iy to the action of special proceeding, an. 
Sey creo sage he Sarl pd fre ean 
mon ol or 1? COU a case 
A fy oe fete ain ‘collection 


aN. ¥, 476, 


21174 Con- 
tol. Act. 


where by law execution cant 
of such sum: or for any otber disobedience to a lawful inate 


esas ‘to bean attorney or counsellor, oF 
othr alicer of the court, and ncting ux such without author. | 


ity; for rescuing wy PROpETEY 0 or eet of | 
an offer, by Winkie of & piendata of the courts ea wi 
opeknigge er, fraudulently and ‘preventing, or 4 
abling Perea weaning or bes ine, ees ESS OF th tothe 


clioed for trial Seabee 


Gale: person subpomaed as a witness, f fusing or neglect 
iorthey the fabpienn, oF to.nttend, or to be sicampamie 
hs asa witness | 
6. A person duly notified to attend ax a juror, ata term of 
the court, for improperly conversing with RS pany toa eh 
tion or special proceeding, to be tried at 
aay ties person, relation to the merits af that ction or 
eae r for recel communication from 
Sy poses: in relation to the 1 of such an action or 
ae proceeding, without immediately disclosing the ae 
the court. 
sao inferior magistrate, or a judge or other officer of an 
inferior court, for proceeding, contra: fod law, in ® cause or 
Biatier. which hus been retn from his jurisdiction to the 
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ie # 


ea ; 


aad 


Fills 


Dooks preser 
hot anrhorize the 


fncorporated or 


ment-roll, 
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ing acta providing for a Stale YApAE. 








90.8. ¥. Bal. 
1 N.Y.140. 


Ta SEALS OF COURTS. 9§ 26 


§ 26. [Am'd 1890,| In the city and county of New Yo 
and in the county of Kings, a special proceeding insti 
before a judge of a court of record or 4 proceeding comm: 
ced before n judge of the court, out of conrt, in an action oF 
specinl proceeding pending in n court of record, may be cat 
feanod trom ti i efore oncar more other judg 
of the same court, with like effect, as if it hnd been instituted 
or commenced before the judge who last hears the same. 


§ 22. [Am'd 1895, amendment to take effect January 1, 1896.) 
‘The acal of the court of appeals, and of each other court of 
record in the State, now in use, shall continue to be the 

of the court in which it isin use; and the seal ane by 
county clerk of each county, shall continue to be the séal of 9 
the supreme court, io that county, and, except in the c 


and county of New York, of the county court, in that rounty. 
‘The weal of the surrogate of ench county shall continue tobe) 
tho senl of the snrrogate's court of that connty, and mui 

used as such by nn officer who disc! arges the duties of 
surrogate. A description of each of the seals, specified 
this nection, must bo deposited and recorded in the office: 

the accrotary of state, unless it bas already beon don 
musteomain of record, 


encal kept by a county clitk, as proscribed im 

shall continue to be the seal of the county: 
must be used by him where he is required to tise anf 
weal. 


{Repealed by Statutory Construction Laws 
677.) 


220, Whon tho scal of a court ia so injured, that it 
not be conveniently used, the court must cause it to be | 
4; ond when the weal of a courtis lost or destroyed, thi 
elto be made, similarin all 
to the former senl, which shall become the weal of 
‘The expense of a new seal for a county clerk, a sur 
court, or alocal court in a city, must be paid’ as part o 





i ‘to gnot a 
42. Place for bolding courts in 
the city of 


‘New York, how 


ro 

eto., by 

failure or adjournment of 
court. 

s& Trial cee commevoed may 

‘be continued beyond 


aye &e.5 how fornishéd. [Amd 1899, 
mt f0. ‘September 1, 1899.) Except wh 
provinic ‘therefor by law, ine board of waper 
each and in the Olty of New York tho 
‘assembly , must provide each court of 
, appointed to bé held therein, with proper and con. 
and together with attendants, fue 
and sofficient for the trans 


Strong, spirituous, or fermented 
Oh Ay pretence whatever, be sold. 





® Hon, 12 


8 TEMPORARY COURT-HOUSES. BS 40 


Within a building established ax a courthouse for holding! 
‘of record, while such a court is sitting therein, 


“a 33. A person violating the last section is guilty of a 
demeanor. 


$84, [Am'd 1895, amendment fo take ales eet Janvary 1, 1898, 
Any term of a court of record m: journed from aye 
day, or to a specified future day, by ve mea inthe minutes 
Jnrors may be drawn for and notified to 
adjourned, and causes may be noticed for trial 
it was held by original sppointment, Any judge of the 
may 80 adjourn a term thereof, in the absence of C 
number of judges to hold the term, 
ok 35, [Amid 1877.) Ita judge, authorized to 
@ court, d tothe place where tho termite 
fined to) be he bei | before four oiock in the efternoaa afi 
wl the sheriff or clerk 
thvvith udjoura it to nine in the f 
of the of te next ig Hf much 2 Jud tends By by four o'clock 5 
Sires he must the term; | 
aire Abe serif or the clerk Must adjourn ‘without dag 
‘Aw’d 1877.) If, before four o'clock of the 
none or the cleck receives from a ju at 
bid tie tereare written dineetioa ta adjourn the term t 
Suinre day certain, be wit wefouta He encorctinglg? instead 
adjourning it us prescribed in the last section. "the 
ae, ‘be entered fm the minutes a 


specify inet place 
c tks ttiee’ of the 
‘must be brought on upon the « 
notice, unless otherwise provided in the stipulation, 
§ 38. If the Governor deems it Feu, 
pestilence, or other pu 


ee than 
at roe or than am ‘he 
may, ‘by proclamation, appoin! 
Mict: for the | ‘holding thereo nd oA 
he may revoke the appointm int another 


ter sanvs vo tera bo Be haldl ar the pinch ant woul 
Deen held, bat for bis a Dinon nee 


antag ° 
fa court 


Or lf there are'two or tore, the chief ‘or P 
Gesignated to hol Ye tems, many, by order! diraee 








COURTS. 


4. The supreme court. 
& ‘Lhe court of general sessions of the peu 
for the city and conuty of New York, 

6: The city court of Long Lslund City. 

7, The city court of Yonkers. 

® Acounty court in each county, except New York, 

9. The city court of the city of New York. 
10. The mayor's court of the city of Hudson, 
11. ‘The recorder's court of the city of Utica. 
12. The reosrder's conrt of the ity of Oswego. 
13. Tho justices court of the city of Albany. 
14. A earrogate's court in each county, 

2126, von« 15. [Added, 1597-] ‘Lhw court of clains, 


pad $8. [Am'd 1877, 1895, amendment to take effect January 
1896] Ba i of the following courts of the State is a con 
‘BOL Of record = 
1. Courts of justices of the peace in each town, and 
19 Abb. . in cortain cities and villages. 
a 2. Courts of special sossious of the peace in éach 
town, and in certain cities and villages, 
3 The district courts in tir city of New Yerk.* 
4. The police conrts in cer ain cittes and villages. 
5. The just ce's court of thu chiy of Trey. 
6. ‘The mur icipal court of the city of Rochester. 
7. Tho wunicipal conrt of the city of Sy rac, 
al court of the city of Buffalo. 
reins, 8 4 se courts shall continue tu 
PICs 215. xonciae the jurisdiction and powera now vested in it by Tasry 
te according to the course and practice of the court, except as 
‘.¥.6M2 otherwise prescribed in this act. 
ARTICLE SECOND. 
Gexknat Powrns avd Arramorrs or The Counts. 
5. The slitings of courts to be 217, Rules of courts of resort, 
ee lpubllan © low snade and revised. 
1 Courts not Lo sit on Sunday, Rules to be published. 
‘exeupl in special ences Coarts te erdér calendar 
Re Weare powtrd ot ovcrts Gi printed. 
reoord. 1. Kxpense of printing courte 
al conteeapte ide: calendars, 
“1, Cettala papers may be 
it for criminal dowtroyed. 
‘eonterapts Sh. Writs, ete, 10 mace of the 
10. Such contempts to view . people, and in Englials 
Sort; how panished. 
IL Requisitas of commitment. ‘and Teton, 
ited. fo be sulsoribed oF 
|. Ladictment, If offence indoreed. ‘When error, 
‘dietable. 
1A. Contompls punishable etre No discontinuance by rear 
ily. ‘son of $1 
Ne pasibhment for to Yi 
ayment of interlocutory 
parry 
4 14:7 money due upon» 
conteack 





) Bee § 2415 pest. 
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0 JUDGES. 48 
TITLE IL 

ral application, relating to the A 

Provisions of generat application, relating to, the Judges 


id oar Mee i ga ena 
2 Attornoys nad counsellors atta 
ctr ie eee ee 
fon, attached to two or more colrts, 
ARTICLE FIRST. 
Geyerat Powxns, Duties, LiaBrities, AND Disamiiarmes 
or JupGEs, AND Orrick&s ACTING JUDICIALLY, 


Judge not to ait wharohe te judge not to 
LR eis se hae ae which brit 


hoard at 
4 Sudo not etopene Do loterested ft. Ju ant to tke faa for 
ie, 


Disab i of Jadgo in cor 82 subaitation oF one ettes 
oP cher tn s epeolal 


4a. suc partner proce 
= o oP igs his 83, Proowedings before ante 


on a r nite ufo 
30. Indee’s partner ar clerk not 
ren toe before bi at ic. 


t to i ere hh ete. 
rgument. im 183 2 Soph era ik. 


not argu 
See ck pai 


consanguinit a to an ny pee tot the Re 
oe = 


= foo both | itn ‘aa ‘ihe judg 

common ancestor. But a judge 
opresinshal not be disqualified from taking part in the dea- 
of an action or special proceeding in which an inwur- 
ance company is # party or is i d, by renson of his 
Policyholder therein, (A judg judge 

or of the appellate division of 

Il not docide or take part in the decision 


§ 49. A jodge shall not tice or act ‘as an attorney or 
counsellor, in # court of which he is, or is entitled to not as a 
member, orin a cause originating in that court. A law partner 
of, or person connected in law business with a judge, shall nob 
practice or sick a4 an attorney oF counsellor, in % court of | 


jneabver, ot 
ritchie, oF ete two a canbe GEA 


cause originating in that court; excep. ¥) 





u 


, 
" 
of the 
ly or in a 
‘of an attorney 
clerk of 
Sonar & aay 
ated before 
his advice 
hich 


in 
compensston 


ject mantte 
and 


ng fn 


tor givin, 
ogee 
county, 
bj 


und does not officiate or take 


onsution 


he is exoflicio « judge, 
or 
or 
judioial officer, shall not demand 


mages: 


JUDGES. 
shall 
the 

which 


Preah 


‘or other 


iy slowed 


enero 


at 


S: 


court, 
paper 


Erbritiig 


A 


Sodio 
im 8 matter oF 
son to believe 


o 
o 
i 
s 
Fe 
5 
1} 
o 
cs 
i= 
oc 
= 
= 
2 
=] 
ow 
= 
= 


ek A 
il HB 


member of a 


Aa 
aelieeaaiai 

bey $ ae ee ied 
ee 





Me JUDGES. $5 S358 


5 8 58. At the time and 4 wetanel ma eit or es 
for a party to appear, or for any other proceeding to 
taken, “or nt the tne und luce, specified an the notice to be 
given, as prescribed in this section, the officer substituted as 
in the fast section, or in any other provision of 
Ww, to continue a special proceeding instituted before another, 
may act, With respect to the special proceeding, ws if it had 
heen originally instituted before him." But a proseeding shall 
not be taken before a substituted officecr, at a time or 
other than that specified in the original notice or order, nati 
notice of the substitution, and of the time and place appinted 
for the proceeding to be taken, has been given, either by per 
sonal service or by publication, in such manner and for 


such time ax the substituted officer directs, to each party 
who mor be effected [affected] thereby, and who has not 
ay 


peared before either officer. Where, after = hearing 
has been commenced, it is adjourned to the next judictal day, 
each day to which ibis so adjourned, is regarded, for the pure 
poses of this section, as the day specified in the atiginal notice 
ororder, or in the notice to appear before the substituted 
officer, as the case requires, 


§ 64. A judge of a court of record must, within ten days 
after he enters on the duties of his office, make and sign » cer 
tificate, stating his age, and the time when his official term 
will expire, either by completion of full tei 
of the disability of age, prescribed in the co 
certificate must be filed in the office of the Se: 
who must keep a record of the tim 
and termination of the official te 
of record. 





ATTORNEYS. 
ARTICLE SECOND, 


ATronxers Anp Counnetiors at Law. 
fi 
aoe ry 


mand adelanion 


or. a ir iy 
fee ieet 
= 


ol 
00. Attornays residing tn ad 


cane 
a. rio practice, 
$f (air ag to chert 
La ape poe ae, 
lico in New Yor! 


“o enn or st, rm [- 
fering violation 


disability of 
ney; proceedings there- 


“ Attorney or counse! 
‘pensation attornoy’s. 
Buspension from practicn. 


§ 55. A party to a civil ee 
ie or defend the came in pe 
election, unless he has been jodieially 
tent to’ manage his affa Es 
eluting to thes ‘conduct of an 
the part; 


29NY,10a. he State of full age, 


ag an attorney or counselor ) 
ate, must be examined and Heensed 
eye board of law 


t “But 
eo ae of appeals, and 
‘board, fora torm of three yeury, 
omeph ciclan tie ateemcistones ‘which he 
of one, two and three yon 
ment of his success 


compensation of its members: 
nations of all persons applying for ad- | 
ME ctice as attorneys on connselorsat-law atleast 
e in each your in each jacicial department, and at Keck 








u ATTORNEYS, 


of the Albany Law School, the law department of Calon 
University, or of the law department of the University 
the City of New York, or ot the law school oe 
lege, or of the law department of Hamiltan College, 

the law school of the University of Buffelo, wad th the “New 
York Law School, and erodaces his diploma upon his appli 
cation for admission, 


§ 59 [Amd 1895, amendment oake effect January L186 
Each person, admit! tted as prescril the last three 
tions. mast, npon his admission, take the constitutional cs 
of office in open court, and subscribe the same in a roll 
book, to be kept in the office of the clerk of the apy 
division of the supreme court for that purpose oletk, 
upon the payment of the feos allowed by law, must deliver 
to the person admitted, a certificate Guder his band asd 
officiul sen!, stating that such person has been 8 i: 
and thot he has taken and subscribed the constitutional 

of office, as preserib lin this section. 


the Statey may praction ws such attorney or eons 
althongh he a in an a joining State. Bat scrvice of « 
pre which might be made upon him st his residence, if 
je was a resident of the State, may be made upon tint by 
oniting the poper in @ pos of 


P 
where ois vitice ix Iovated, 
wero ¢ 


it to personal service apon him. 


§ G1. The clerk, doputy-clerk, or 
@ court shall not, daring his contin 
8 attorney or counsellor in that o 


62. Ashoriff, panes Berar shee sheriff's clerk, 
aoe coroner, «1 ndant of a court, shall not, 
during his co “prac 
counsdlior in # 


* £68 None bu attorneys te practice In New York 
City. fu 1898, ulment to take t 
Ber 1, 1898.] A person shal! not ask or receive, directly ne 








way ATTORNEYS. gore 


§.67. [Am'd 1890, 1891, 1895, amendment to lake effect 
Jumuary 1, 1896.) An attorney nnd connaclor, who ix sali 


» of any deceit, malpracti nme or mislomeanor, or who 
. guilty of any fraud or deceit in proceedings by which he was 


219 N.Y.101, 


admitied to practice as an attorney and counselor of the 

courts of revord of this Stato, Be bo snspended from 

tice, or removed from office, by appellute diviston of the 

‘supreme court. Any person ing an bps rd and ee, 

welor-at-law, who shall be i boing ofn fe 

such oomviction, conse to be nn attorney pee jee 

jnw, or to be competent to practice law na auch. ene 
any attorney and counselor-at-law shall be convicted of 8 
folony, there may be presented to the ap; palabe division of 

the supreme court a certified or exemplified copy of the 

Judgment of such conviction, and thereapon the patmeof tho 
—- a0 convicted, shall, by order of the court, be i" 
from the roi! of attorneys. Upon a reversal of such com 

tion, or pardon by the president of the United States or gor 
ernor of this State, the appellate division shall haye power 
‘to vacate or modify such order of debarment, 


$68. [Amid 1800, 1805, 1806, amendment to toe eel Bap 


tender 1, 1896.) gel i tt tas insvepentat 
or removed 1 = cribed in the aeotion, Sree 
changes him must be delivered to him, am 

een 40 opportonity of being heard in his d. fense, t 

sluill be the daty of any district ntiorney within the depart. 

ment, when #0 designated by the appellate «ivision of 
the suprome court, to prosecute all cases for removal — 
or suspension of attorneys ind counselors as aforemid. The 
presiding justice of the nppell. te division m the said 
onlerof desigantion aforesiid or the order 
such cases, may make an order directing the expenses of 
wich proceedings to be pnid by the county treasurer of 
the connty where tho attorney or connsclor removed 
suspended, or against whom charges were made as ntoreant 
hi his last known place of residence or principal yhaoe of 
business, which expenses sball be charged npan wi 


69. The suspension or scinovai uf an attorney or coun. 
acllor, by the supreme court, operates ay a suspension OF 56 
moval in every conrt of the State. 


2.70. Anattomey or connsvllor, who ix guilty of amy de- 
ecit or collusion, or consents to any deceit ar collusion, with 
lutent to deccive the court or a party forteits to she perty 





Hun, 


% STENOGRAPHERS. 


B79. An attorney ieee ea 
red on, auch vocated, oF prosecuted, or has: in. 
wise comm silken eoator 8 ding. civil 
Crmual, a8 Attorney-General, dist rmct-attorney, 
lie prosecutor, shall pot, at 

irectly, advise concerning, 
fence thereof; of take or receive, either dirvetly or in 
froen «defendant therein, or other person, 2 eer tuity, 
reward, for or upon any cause, d 

or agrecment, cither express or imple, having 

fation #1 relay Or to Une prosecuticnl or defence thebette 


80. An attorney or Seereeate Uae who violates 

the last two sections es guilty of a 

conviction thereof, shall be panishod et nad 

Temoved from office by the supreme court, 
$ 81. Thisarticle does not probibit an attorney or eo 

or frou defending himself fn persoa, if prosccuted 

civilly of criminalfy. 

ARTICLE THIRD. 

Gevenat Provisions Coxcumxtxa cemrar > 
Orvickns, CONNECTED WITH THK ADMISTRATION OF 
JUSTICK ; AND SPECIAL PROVESIONS CONCERNING OFFICERS 
OF THAT DESCRIPTION, ATTACKED To Two O% Mone COURTS. 

4°. Qualiftcations of stenog- # 9%. Certain assistanta not to be 

appointed refereos, 
SS, General “duty of stenog- orlvers er: 
Tapher; notes, when to UL, Criers for courts of. 
be filed, 
M Notes, how preserved; 
"whan werilten orate 99. Sexls id records of forBDer 
43. Stonographers to farnish superior city courte. 
wzatallpaaly, copiea of 94. Talerpredde | Sau Saaeam a 
record tn KAN 
6. Attendante ta 
4 Fins county ene 
A oun : 
‘compen: ation Datios of zon agua 
#7. Thiers ‘nections, applicalile ‘uader fast eaetlone | 
to assiatant: a ie 7. Sheriff. whet directed te 
ee tity conatatien, wha to 
attend courte 
08. 1d, when not directed. 
‘osogenphere Penalty for neglect of of 
©, Clerk of appeiisin ‘foer to attend sour 
and special deputy jerks. 
£ 82. Each stenographer, speci 
of the court courts, for or rp 
i of his du ‘mast sub 


offive, and tile ie the sazvo ba 
the olfice of the * irt, or, in the siipreme court 
in the office of the e county where the term sits, or 
the jurige resides ch or by wh ted.” A 
person shall not be ‘appoint 
Tunes he ts skilled in. sraphi 
& 83. [An e 
Each stenographer specified in this act mmaf, under the 
direction of the judge prosiM:s at or holding ‘the term ar 
sitting which ho attends, take !nll stonogeaphic notes of the 





18 ATTENDANTS. 88 86.89 


judge to direct n party or the parties to an netion oF special 
Hele ‘or the county treasurer; to pay Oho nleiiogrepibe 
e's foos for such a copy. 


timony and proceedings, ora part thereof, upon ihe 
trial or hearing, upon pa; ment, by the person requiring the 
same, of the foes allowed by law. If the districtattorney or 
the Attorney-General requires such copy. in a criminal 
cause, the stenographer is entitled to his fees therefor; buthe 
muat fienish it, upon reoeivi ficate of the stm to 
which he is so entitled; which shall be a county ol aud 
mount be paid by the county treasurer, upon a certificate, like 
other county charger. 


87: The provisions of tho lust five sectiona are also ay 
able to each nssistant-stenographer, now in office, «1 
appointed cr employed, pursuant to any provision of thisaet; 
except that the sionngraphi > notes, taken by ax assistant 
stenographer, must, if he dies or bia Office becomes othérwine 
vacant, be delivered to the stenographer, to be beld hy Lim 
with like effect, ag if they had boon taken by bin. 


pi 
1p 


$98, The bosrd of supervisors of exch county muat pro= 
vide for the payment of thesams, chargeable upon the terns 
ury of the connty, for the s:nry, feos, or expenses of a 
stenographer or assistant stenogrnpher; nnd.all laws relatiog 
toaining money in « counsy, hy the board of wapervisore 
thereof, are applicable to thows sums. 





ATTENDANTS. 188 


late division and special deput 
E895, TSM, urmwendinent te rege oh 
he Feats vf the aypelate division 
ausll, from timo to time, appoint and 
rauiove clerk, who shall keep bis 
subject to Peeaeralc the jastioes of 
o ‘of the justices o} 

ding within tho judicial district of 

jo to time, by an instrument in 
appoint, and at pleasure remove 

ty slerks Yo attend upon any oF al 

the courts of which he is clerk, 


i 
Hf 


=e 


® population of more than one 

jougand at the last enumeration (ex- 

mT provision is now mado by law for 

art cletks or wherein the county clerk 

), te salary of such deputy clerks shall be 

fos of the xupreme court, residing in euch 

| when the said salary shall bo so fixed the samo 
the court funds of said county or from 

ade therefor. Bach person so appointed 
eee cwiesc! his office, subscribe 
in the clerk's ‘the constitutional onth of office ; 


and ko the same power and authority as tho clerk 
a Jarre term of the court which he attends, with 
Teapect to the basiness transacted thereat. The provisions 
Mthissection shall not apply to the first jad: depart- 








ATTENDANTS. 


§ 95. [Am’d 1895, amenciment to take ann 
‘The justices of the suproie court for the second judie 
trict residing in Kings county, ora majority of sit 
connty judges of Kings county and the surrogat hoe 
connty may appoint, and at re remove all 
find messengers, and court officers in their respective courts 
in said county, J 


§96. Each of the persons, appointed a= 
the lust rection, must attend, from day to day, the torma = 
sittings, within the county ‘of. Kings, of the court to which 
he is assigned, to preserve order, and to perform whatever 
serions may be required of him, by the judge presiding 

erent 


§ 97. [Am'd 1895, 1896.] The sheriff of each 
except New York and Kings, must, within a rensa! 
before the sitting, in his county, of any term af court, 
in wi zing ‘Persoually, a8 many constabl 

i 


shoriffs county 0 has beans directed 
the conrt orjudge who to) 
oar and attend upon thi 

a ion to auch constables, or dey 
the supreme court of the cight 
the county of Erie, or a maori 
cretion, appoint, and at their p’ ce or 
more court officers, whose duty it shall bat to attend at the 
justice ’ chambers, and at special torma of thes est rome cout 

eld in said county of Erie. Such officers shi 
the powers of officers designated by sheriffs to silond sp aapon 
courts, und shall each receive a Coma of one 
dollars a year, to be eh ON month Jae tythe a 
troasurer of the county of The shori! of sald 
of Erie shall not Doreguiredoatiend Lor designateany: fone. 
toattond atjusticos’ chambers or at special terms of the su- 
preino court holdin snid county of Er 
to do by thejustice presidis ng. Fach 
supreme court residing in Kings county may appoint, and at 
pleasure remove, a clerk to such justice 
ceeding two thousand dollars a 3 is 
the same manner: og tho walarios of eitendante and officers. 
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Py 


$400. A sheriff, to whom a mandate of 
in delivered tobe exeonted, moth without com 
sed tend i te nd oan ta 
wri ned je sheriff, spe 
ne afal nabure af tha maciiieia, sate eet 
jour st ving the same. 


§ 101. [Am’d 1877,| A sheriff or other officer, 
ite, mast, upon the request of the person served, 
to him a copy thereof; withont compensation. 


102. [Am’d 1877] A sheriff, or other officer, to 
a id to if directed and dolivernd. mast execute the 
according to the command thereof, and make retarn 
of his proceedings, under bis hand. For a violation of 
provision, he is linble to she pats agurieved, for the 
7 tee by him ; in addition teeny Sng ce p 
ishment A) ibe ding, muthorized by ae x moundate | 
directed sal jelivered to a sheriff may. 
positing the sane in the pont-office, pi 

out-pnid wrapper, addressed to the sler 

office ix situated ; unles the officer, making the 

in the name of the sheriff, resides in the place where the 
clerk's office is xitnated. 4 


§ 108. [4m'd 1877.) A sheriff, or other ofcer, to whom 
is delivered, for ne1 ‘or exeention, a mandate 
by law to be ixsned, by a judge or-other officer, in m 
1g, who wilful jects to execute the same, 


fined by thejndge, in nsum not 


exceeding twenty-th 
dollars, and is linble to the party eaucievanl for his 
damages sustained thereby, 


§ 104. Ifa sberiff, to whom n mandate is directed and 
delivered, finds, or has reason to apprehend, that resistance 
will be made to the execution thereof, he may command all 
the miale persons in bis county, or as many as he 
proper, and with such arms ax hedirects, indationa 
itary organization armed and equipped, to 
overcoming the resistance, and, If ‘Tecesnary, 
and confining the their aiders and 
dealt with according to law. 

5 105. The sheriff must cortify to the court, from whieh | 
or by whose autho as issued, the namesof | 
the resisters, their ai 8, 
ascertain the rame, to the end that 
for their contempt of the conrt. 


$106. A person, commanded by a shoriff to sanist him, 








2 DURATION OF 1MPRISONMENT. ry 


to cov. r his tegal foes and the jurors’ fers. ‘The 
mit return to io parts the serene of the 


doposited by him, aftor deducting his feo, lawfally charge 
nble to that party, as preveribed fa this ection. 


TITLE T. 
Provisions relating to the execution, by a sheriff, of a 
mandate against the person, q 
erect irre to jail, and committing 7 
Anocis Soli jal dlosipipes ata tomblatiope soneereing tae pane 
ment and are of prisoners. : 
3 Tomparary Jas, nod temporary removal oC petsonees tiaa 
all 
it ti 
Cee rere at bond be ll HST 
ARTICLE FIRST. 
Annnstixe, SESS 20 oa anp Commrrtine A Pi 
n 


Mt Durauguotiopeisonment, @ 117. Charges for tt, 
i ° nen at. Share 
t; when a county ited. Bias » 
U8 Prisoner how 
to jail through anoth 
oun! 


Ly. 
115, Charges for lodgrog, ot, 119, Officer or prisoner 
Tie, Prisoner ‘may send. for wanes 


ret inn notion oF 


record ; or of an execu! 


against hiro, or is discharged according to ki 
111. [Am’d 1886.) No person shall be imprisoned 
in the aoe walls of (Be jal for a longer period than 
months under an execution or any other mandate agit 
to enforce the recov: 


lars; and where the amount in either of said cases is five 
diolinrs or over, such inaprisourita) shall Soon Hae 
riod than six months It shall be the duty of 

sa an 


charge such perso ¥ 
‘ods without any formal application being. i 
person shall be imprisoned within the jail liberties of any 

than six months upon any execution or other 


Famed, ngaiust the property of the person imprisoned which 
fo 


re such execution or mandate was issued ; but the 





$35, Consol: 
Act. 


CONFINEMENT EN Jat 
ARTICLE SECOND, 


Jail im New York city. 
121. Jails in other eau: 
152 Exthor of sevoral jails may 


‘be need, 
328. Ciel and orimfeal pri 
‘oners 10 be kopt wepar 


me. 
124. Males and females to be 
‘opt separate, 

Tax Jal physician, 

4a, Romovalot sick prisoners. 

§ 120. The building, now used us a jail in the eity af New 
York, for the confinement of prisoners in civil causes, shall 
continue to be the jail of the i county of New York, for 
the confinement of such persons; and the sheriff of the 
and county of New York shall have have the custody ’ 
and of the prisoners in the sane. 

§ 121. The buildings, now used as the Jails of the other 
counties of the State, shill continue to be the jailkof those 
‘counties ively, until other buil ve 
ted or checked tor tat Aatserfinr to lave ¢ 
sheriff of each county shall have the custody of the jail or jails 
of is county, and of the prisoners in the sine, 

§ 122. The sheriff of a county, inwhich there is more than 
‘one jail, uy confine a er in either; and may remove 
him Trom one jwil to another, within the county, whenever be 
docins it necessary for his safe keeping, or for his appearance 
‘wt court, v 

§ 123, A prisoner, arrested in a civil canse, minst not be 
kept in room, in which any prisoner, detained on a eriminal 
charge or conviction, is confined. 

© 124. Male and female prisoners must not be in the 
some room; except Usat-a husband and his wife ay be put 
or kept together, in a room wherein there are no other prisem- 
ers 


§ 125. A sboriff, or other c who wilfully violutes: 
of the foregins pronoun te, forfeit fa the pera 
aggrieved, treble damages He Is also guilty of a snisdemenne 
OF, aiid sliall be punished accordingly. .\ couvietion als ope 
Fates as a forfeiture of his office, 


126. The board of supervisors of each county, “except 
noe York, must appoint some reputable physics nfs ue 
thoriaed to praction medicines au Ue pliysicion torte Rae 
the county. If there is more 
aphysiciin to cack The common 
York must aj 
and county: 8. physicden, o H ts hi office at 

uted him, except in the 
Nhe term af hls offles i three 


127, [Am'd 1895, amensdment to take effeet 
1886, If tbe p to njail, or, in ease Oe a Soaguer ioe 


iysician acting es such, an 
writing, thet a prisover confi 


38 in guch a state of bodily health that bis life will be endan_ 








TEMPORARY JAILS, Bice | 


jawsof the United States, in the same manner a 
committed by virtoof mandate inn civil neti 
Mootrt of the State. The sherit muy receive, nce 
ihttnoey payate by the United Blas fr the tae 

194. soe, o jailer, 20 whow jaa prisoner 
BE, Reggaeton Crp erp ‘Soleo he 
safe keeping, 1n the courts of the Ui 
the laws theroot. 


ARTICLE THIRD. 


‘TEMPOKARY JAILS, AND TEMPORARY REMOVAL oF Putkos- 
BRS FROM JAIL. 


186, When Jail bocomes_ un, tvoreto, before remoral 
‘ dnotier toe doug: 2 140. Ito pticonurare 
mad Mt, Wien. x denition 0 wo be 
186, test ation, how an- 
ue any oF ‘et ferocation. a6 be 
im. cin ‘of designation to be on sheriff: #ber- 
rod on the #baritf, 


are, sleensy. open 


anni i liberties, 

129, iy _Uiberition to prisoner 
becomes » entitled 
ee 1877, 1895, amendment to take effect Jamumry 

4 Scr Be | if there is no jail in # county, et fr becomes 


144. Wint offer (a aot tn ease 
‘abeonce, e' 


unfit or ansafe for the confinement of some or all of the 
joners, or is destroyed by fire or otherwise; or if'a | 
pentilential disease Ws or in the 
itkely toe ree vert ‘he: 7 of : all he poet Oy 
to on ir the beni an; vd ol ‘in 
Mol the Se jndge, oF ne t and county of New — 
prealdiog Juatloe aoputlate aia eee 
wupreme court of ie first de oat must, by an insta 
ment in writing, ‘filed with ve clerk of t the cou 
‘other suitable place within “he county, or the jail of a 
ontignous county, for the confinement of some or all of the 
prisoners, ag the case requires. ‘The place xo 
becomes, to all intents and purposes, 
otherwise prescribed in th a 
which it has bean#o 


sa ,2 96, The designation may be ‘modified or revoked, by 


‘making the same, by a like instrument in weil | 
ree fh the cleric of the count 
137. The county ry of the 


duly: certified fled by ‘nis omfclal sent on 
dt keeper of rie of a contiguous county a> 
cece tbe ehgrift of thax county must, spon thus tener rn 
the sheriff of the county for which the ¢ ition is mace, 
receive into bis j b ly keep, afl persons who 
Tay ‘be lawfully’ confined therein, pursuant to. this actlete 
Spd he is responsible for their safe Weeping, as if he wus the 
sheriff of the county for which the designation ts made. 


§ 138. Ifo prisoner hus been admitted to the liberties of 
the jaa of tho county, for which the designation ty sunday 
jet hing retain within those Whertics > bot he 
‘the sheriff, to whoin be has given bond 
fee se cern to tho sell ce pit, plane be Gexigeatedh aad 








#15, For whom endertaking to 
be held. 


12 Prisoner to be committed seustody. - 
when iretion insafi- 187, Prisonors cotnumitted for 


rretider of pelsonor by 15 Sheets Wabillty For 
relies. cape. 


1M. How nurrender made, 
163. “What deemed and what 
not deemed an eseape, 


21718 Con- 
veh as th 
“non 

i. 1880 © 


76. 


the city of Poughkeepsie; for the count 
whole of that county ; for the county of cote 

of the city of Albany ; for the county of Jefferson, the whole 
of the city of Watertown ; for the county of Herki jor, the 
whole of the village of Herkimer; for the 

Rensselaer, the whole of the city of Troy ; for the 

Niagara, the whole of tho city of Lockpazl. 


146. Tho liberties of the jail in each of the other 
of the State, as heretofore establi i 
liberties. theroof, until they nre a 
established, as prescribed by law, 


& 147. Where the liberties of a fall are wltered ae 
lishod, by resolution of the board of supervisors, ax prescribed: 
by law, a space of ground, adjacent 10 the fall ani not ea 
ceding. five Inndred eres m quantity a ‘be Inid 
he jail erties, m 8 aquare of rectangle as ear avon by 
& stronin of water, canul. strech, or highway, win 
Uippeelas an enters imme, hott pa 
tht Ime, or is nob at angles wit 
f the Ilbertiex. A resolurtion etablohing or elteriag Bae 
liberties, must contain a particular description of their boand= 
aries; and as soon agmay be after its adoption, the bound: 
aries must be designated oo Lg 
other visible und permanent. marks, at the expesse of 
county, 
$148. The county clerk must, withiA one week after a 
resolution of the boanl of supervisors, establishing or al 
jail ama has been Bled in his office, deliver an exeny 
to the keeper of Uv: jail who roust. keep the same 
public part of thse fall, 
itted to the liberties of the 

a bond for that purpose. 


" 49. Amn'd 185; A person in the custody of a sheriff 
IB Hom. Fr. ; fae of an is eat; or of un exeention tn a sil 
in consequence of a s 
itled to be admitted: i Meech al pen 


to the sheriif an undertuking as yreseribed 
aext section 








30 JAIL LIBERITIES AND ESCAPES #4 156-109 


id retake him as if he had eseaped from th 
eee teri te ea ee pater iad 
chem net ert it 


AS Reta erat 


in tr tho i distant ay ake vim oe 
wh nchict a0 
the sheriff ‘rn in efor pres se coxrt shereupon 
may make the prisoner, ns 
seems proper, The Sheritts rece aart expenses, In 
are 4 counly charge of the county wherein the court 
157. 2 = committed to jail updn process: 
in Mites te acti ryt calned Within 
"nti he is discharged fy dus course ot ioe oF 
‘another Jail or place of confinement, in a Gase . 
bylaw. A sheriff or keeper of « fall, who suffers auch 
abe eS lerac cus of his J , except by virtoe 
frit of nea corpus, or by the special direction of the 
or in & case speoially, prescribed 


ae ible to ved, for he danny 
jable r bis 
by, and is Fouley ‘PU clattcrancre Tani 
was eae the non-payment of a sum ie money, Uhe 
thereof, with interest, is the measure of oe 
a5 Bey eet ‘the hiberties off the 
or is at the libert ti 
out Tie uecnt othe party at hose mst n Sire 
‘the sheri ile ther 
Peg Rl is given and approved, tr aux epee 
L avs priacos was fe custody by virtue of an order of 
‘arrest or in consequence of a surrender in exoneration of Bix 
baal be before Jodermsnt, the sheriff . b 


y 
ie the ‘prisower was in custody by. virtue. of 
mandate or in consequence of a eUrreneiar: ime 
his bail after judyment, the sberif is answerable in eee { 
which the prisoner yas eam 


areward, grey, rc 

‘connive at, or permit an escape 

is i guilty misdemeanor, aud shall be punished neces 
‘conviction als operates rfeiture of his offi, aud 

Astides hia forever thereafter from holding the same. 

ARTICLE FIFTH, 
Acriox ros ax Asttasanext or 4 Bosp Pon Jar LIGERTIES 
2100. Defence innction byaher- 2 16. Judgment sgaioes aber 





8 110 ine is eviden 
1h. Jhsigment against sheriff 10°, Action on ‘forfelbed Undee> 
‘be erldence against takin) 
suretion, eto. 
192. Summary judgment for 


int streritfe 
es. some of appilfeation fence in action on for 
u 


ant, Detonce Of sheriff 18 aoe 
tion for escape, 


| 








executing the undertaking. amnounting to 8 breach of the cos 
ition thereof, unless the escape wan with the 
sheriff or othe? officer. = — 


13 LOO; Lt 1806), Tan metion us provided ta 
which Be mint mae the nt te ty eee 


clon on OS uotertak 
such election brings: 


173. A mandate to il action ¢ 
At cet oe ee 
corer of a county, Soe a a a assiaer S 


may 
Goon, tet-soch an ect or return docs moe aff 


§ 173. (amen ‘Where 
vest of the sheriff of the vans. 


an undertaking for the jail Sees ee ae 
Dike canner, and with bike effect. <x where sock am 
ing may be taken bry a sberuf 


$ LTS. Where the actual omSnement of a beri’ 
woer, on 2 camdate, i required o¢ ntborinel by Law, 
be confined by the corumrr, ts o howe 








CONFINEMENT IN Jail. 


ARTICLE SECOND, 
Lon8 5 Ate Aeneas AND R&GULATIONS. peyote 
os i: NFIXEMENE AXD CARE OF Puinoxxns 
i ie jae = Rad elty. alan 1 Resmi 
= Eien of several jae may Fonaliy ate 
oir aod crimes pele 
we Clueer be ert ear te 
and feesales to be purpose. 
i shine ie 1st. Prisogers ander (8 pre 
i Jat paysicisa, Wat Secreta: ele 
Hit Remora of sick prisoners. eusioly. 
§ 120. The building, now used as a jail in the eity of 
York, for the confinement of prisoners in ¢ 
eontinue to be the ae tbe iy al ent of New 


121. The buildin, used as the of Ch 
“a te Btate, tr Lume to tenth, | 


ave 
ted or 


pert of each county stall bave tie eostadS-of ip ‘or, 
of his county, and of the prisxmers im the sine. “ile ls 


rom one jail to another, 1 woeoerine’ 
decens it same falta his safe keeping, it canty appeerhian 


fat court, 
123, A prisoner, arrested in a civfl came, must 
etc mravead in wisi oe prismer, detained va & 
‘charge or conviction, is confined. 
_ § 124, Male and female prismers mest not be pat ty 
5 that husband and bis wife mny be py 
or pt together, a room wherein there ure mo other prisom- 
or 
$125. A sheriff, or other officer, who wilfully viokates any 
of ths foregoing provisions of this ati forfeits te person 


agereey ors. He ex al ofa 
ee taeel Gall be panied nooor dingy, Sicowt ieee alo. ope- 
rates as a forfeiture of his office. 


§ 126. The board of supervisors of each county, % 
New York, imst appoint some reputable able eee 
thorized to practice medicine, ax the physician tor 
the county. | If there ls more than ose jail they mas 
ag to cach, The commnom council Stile ay 

ink 2 6 simile vain c ie aie 

he physician to a jail office 
Pleasare of the board whick votater "tin eee ie 
sounty of Kings Is that county, De Lorn or his oe te hea || 
Fan 














127, [Am'd 1895, amemiment fo take effect January 
rT If the phy to jail, or, in case of ee 
physician acting as such, and the warden or jai 

ting, that a prisoner confined in the ja io 
5 in euch a state of bodily health that his life will tees 














ip Abb N. 
Say 


* has virile lt aT 


2 CORONERS. #8 teats 


executing the undertaking, amounting to a brsenis of the con- 
dition thereof, unless the escape was with thi iC ma aaa 
sheriff or other officer. spt 


§ 169. [4m’d 1850] In. an action brought ax provided im 
the ures last sections, the defendant may make 
which he might male if the action ae 


di 170. (Am'd 1888.) If the person so entith 

ion on the undertaking for ti bri liberties tate 

ing such election brings an action 

an oar a eae I except were te ape tore 


rifts 5 proceedin; 
covered caeaniae suena with a ae limitations: ae 


such terms as prey just, until be has 
time to te the undertaking and 
recovered thereon. 

§ 171. In an action against a sheriff re oer officer, for 
the escape of a prisoner, it is a defence, thi oe wos, 
without the asent of the ‘defendant, and tinea ‘the eos 
meneement of the action, he had the prisoner within Che bib 
erties, either by his voluntary return, or by recaptare. 


TITLE 11 
Aprtication of the foregoing provisions to the proceedings af 
@ coroner. 


2 YM ater of cormaar when jail Mbertiens y 
OF coroner Tor 


party. 
eer re 

may Coroger may 

am, arrest of shoritt by coro ote, oud Fa) 
17%, Dut ner where 


175, gherit; how confined. heel ts plaid 
IT. Place of confinement tobe 10, aaah risoner entitled to 
m fil Hoertien, eta, 

be admitted to 181. Escape of such 
an action or special proceeding, to whieh the 
ahty a party, wecaroner of the sa 

Dower, and is subject to all the tutiee of a 4 

Ina cause to which the sheriff is not a { except as 

Wise specially prescribed by law. 

173. A mandate in « civil action or special proceeding 
wiles nnst or may jek by the coroners, OF by a ear. 
corer of & county, must be ther toa ar er 
oner, or generally 
gnch’ a mandate 


§ 175, Where the actoal <soae sa ans 
‘ner, on a mandite, is required or nuthorized by law, 
be confined by the coroner, in house situated Within ‘ce ib 





83.8. ¥. 174, 


§ 184. Wilks ton daveatton oom 
‘epon the former sheriff 

pee Se or if there are two or more, the jails 
extn nth all their appurtenances, and the property 


By “eau the pr Prisoners then conned jn the Jal oF jae 
8, All proorss order commnitavey i il other 
and documents, authorizin, or relating fe thee 
Sintody ofa prsmner, orf? such w process, arden, ar 
ment hes bela returned: o. stetement in wrillag ae 
biog reof, and SE ae ee 
mandates, then in his hands, except such as he ha 


4. All 
full begun collection 
geet i | 


At the time of the delivery, the former 
an instrument, reciting the 


and prisoners delivered, speci 
ake ich exch 
ed, 


186, Notwi sate 5 ad oa or wy of | 
oe eerie Ge ione stot mat retin chaeoeg ied 
each mandate which | executed 
St teeth nie ora eee 
bas to execut “manner specified in sub 
fourth of the last nection but one. 

§ 187. noe ania virtue of an order 
or to Whe liberties thereof, 
rs ing the jall to the:new. 


the 
" ad bo relurued by stot ab the Reet 
thereat, sah oh oo ree the former sheriff und of th 


1800 © 62391 








i ,gé- the lust dey of December, eighteen hundred and ninety-five, 
2; the jurisdiction of the court of appeals shall, in civil netions 
and proceedings, be confined to the roview upon appeal of 

. the actual determinations made by the appellate division of 

; the supreme court in either of the following cases, and no 


100.N.Y44) 


16. ¥, 156; 
M Td, 53. 


UN. ¥. 
State Rep. 


WANE Ee 


36 COURT OF APPEALS $$ 190-191 
peals might be taken to the court of appeals. From andafter 


others 
119 Ta. 195; 1B Td, 95 1 5 148 fas 405 130 sa 1a tres 13s bt 
ee 449; 189 Ld 102, 136, 255, 30H, 926, 461; 106 td. 38, O81; EAT 


1. Appoals may be taken as of right to said court, from 
judgments or orders finally determining actions or special 
proceedings, and from orders granting new trials on ex 
ceptions, where the appellants stipulate that upon affizm- 
ance, judgment absolute shall be rendered against them, 


2. Appenis may also be taken from determinations of the 
appellate division of the supreme court in any department 
whore the appellate Jivixion allows the same, and certifies 
that one or more quostions of law have arisen whieh, in ite 
opinion, ought to be reviewed by the court of appeals, in 
which case the appeal brings up for review the question of 
questions so certified, and no other ; and the court of appeals 
shall certify to the appellate division its determination wpon 
such quostions. 


8. 
conferred by the Inst section ix subject to 
conditions 


= 191, ms, 
[Ama 1877, 1837, 1888, 189: r 


ws 14. 235 App. Div tm 


to said conrt, In any elvil 
in any court other than | 
of claims, county court, OF a sor _ 
the appellate division of the suj 
yan order made at the term whicly 
on, OF at the next term after ju 








rt of appeali 
2. No appeal shall be taken to sald court from a ji 
of affirmance hereafter rendered in an action 
f damages for a personal injury, or to recover dam 
of injuries resalting in death, or in an action to set 
raster, conveyance, 


era at Wee tical 








CLERK OF COURT OF APPRALS. $§ 199-202 


ARTICLE SECOND, 
‘Ta Commk ov Tae Count. 


10, Clark. of the const of ng- KS hari tani 
to etre bonds rooma ‘court of 


203, Offices for jedgy of (kt 
court of appeals, 
ae |ftepraied tro 
Special dep 36, [Repealed 1906, 
« (ibepeated 104, 
‘08, [Itopealed 184.) 


199. mae fle pas of the court of appeals, before Sileting 
Bet vm thy ‘Mis office, muse subscribe and file 
Geaaututional 0 call of office, and must execete and fe fa in 

the Comptroller's altice » bond to the people of the State, in 
the peat of twenty-five thous ind dollars, with os wali 


ciont sureties, approved by the Comp(roller and 

for the faithful rege of the duties of his ci i 

the bond is forfeited by a breach of its condition, the court 
of appeula must. by order, direct an action to be bron 
thereon. The moncy recovered must be applied, under 
airection of the court of appeals to indemnify ihe p reams 


aggrieved by the breach in proportion to 

Staves, nul ty oaks ocd aby! Ob ce: icea. eT 
breach. ‘The clerk must keop bis office nt the city of Al- 
bany, and the trustees of the State Hall must 

suitable rooms therein for that purpose. 


$200, she clerk, by a writing, under bis hand and the 
seal of the court, led in his office, from time to time muting 
jexsure remove, a deputy-rlerk, who is 

ry, xed and to be paid a4 prescribed by law: 
his . vho deputy-clerk must smb- 
the Constitutional onth af 


sitting of the coart, or the office of clerk is meant, thie dope 
utyclerk has all the powers and ix subjectto all the daties 
of the olerk. 
$201. [Am'd 1877] 

iting, ofthe jndges pete ee pe of shea, 

eit ax many Assixtants in 0 as aro NeoesMAry, 
im time Lo tim app nd at pleasure remove, ie 

weistants. Each assistant 
feed and tole paid ag 





$$299-206 CLERK OF COURT UF APPEALS, ba 


$202. Clerks for jadges.of the court ofappeals. (Addet 
1897,)—Bach judge ofthe court of apptals day Appedat, 
and at pleasure ramovs a clerk, who sball parform steli 
services as the Jadge appointing his may require, He shall 
be entitled to a compensation to be fixed by such judge, not 
saoading twolve hundred dollars n year, to bo paid monthly 
by the comptrollar apon the certificate of the judge. 
$203. Offices for Judge of the court of appeals. 
(4dded £597.)—Tho board of supervisors of a county in 
which a law Ubrary is maintained by the state shall, upon 
the request of a judge of the court of appeals who resides 
therein, provide and maintain for his use, suitable and com- 
teodious offices, approted by him. In case of the refusal 
or neglect of the board to comply with such request, the 
fedge may rent and maintain at his placo of residence 
oiices suitable for his use and the axponse thereof shalt be 
scounty charge. A jadgo of snid court who resides in a 
‘whore there is no such library, may rent and main- 


thin at his place of residence offices suitable for his use, 
spd the necessary expense theroof shall bo paid by the 
sate troasurer upon the audit and warrant of the comp. 
troller. 


$208, [* Repealed by L. 1894, o, 135.) 
$205, [* Repealed by L. 18%, ¢. 135.) 
$206, [= Repealed by L, 1894, ¢. 135.) 
“ike fort ate, page 39. 
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fers) STATE REPURTRR. 
$207. ater a 1894. 0, 135.) 
9208. Ur Repeated by 1. “1844, «. 195.) 


— ARTICLE THIRD, 
A ee id he pari axb Dasrumurion oF 


fo en reports, 
‘court of appeala, 4 316 pron en tnions, tin. 
jolivered ty ee 
Fi Ret to be totereafod tn porter to succemor. 
co ccntraclafur 38. Optslans, te. not to be 
lelivered. exe: 


OD, Cho 
Torrey as. an sepintons to be dey 
fo als. with clerk. 


Ths reporter panty the cnr ot arpa is 
sein the te pers tora totbe offi 


ac iaies mmat report evnry canse, ‘deter 
at tbo wa Inet a which the court directs bin- 
th wal arcs jndment, requires him to 
eee ere: 
font. im tho jon opinions, ren in 
determined. Enck decision of the court, which 

‘rouat be ao reported as soon a4 practicable after 

Gaeens and if the ppeporter neglects faithfally to per- 


7 see e, 195, passed March 15, 1894, provides aa fol- 
fown: 


‘of the conrt of ere aball transfer to the 
Stato of Now York oll the moneys, seonri- 
Seth) us age balls, i which ae he iors = 

aay part ie and pt former) 
Sant in'tiis frossension of ihe sous of chan. 
pertaining thereto, ‘The com: 
recalyi to ssid cloth for such mon 
of title, and thereupon 


bo vested with tho saino poswrasion of suc 
S veetod in the clerk ‘of the court of ap- 


gtwo hundred and two, twohundredand throo 
two hendred and five red 

and oe and two ‘bandred and a 

Pp ; also chapter nndred 


ed and forty-nine ; also all laws or 
it with the provisions of this act, aro 


effect thirty dos after tht passage 





4 STATE REPORTER. 


Lo oe ja tho duty of the court to remove him 

rom, offi 

“Sail. [Ain’d 1895. an Sal aie 
interest 


rotary of atate no many 

‘be needed to enable bim to com: 

‘one; and also to publish and sell the 

most advantageous to the public, being bad 

proper execution of the watk, andats price not wot exceeding 

two dollars for a volume of not less than five hi whe pee 

ach con tract do entered into must provide for the pabl 

tion of tho reports for five years from the e: 

time specified for that in the last coateects it a 

stato reporter determines that a contract has not been faith- 

fully kept by the eee oF persons agreeing so to publish 

the reports , by an instramentin writing, 
er vy the area of the court of 

appeals, fled in the office of th tary of ate annul the 


of 
same from a time specified in the and thei 
ho may enter into a new contract, lik a neyo 
th ef judge of the oo for peer of 
ey |. Before en- 
ar avast adveriro fo, w 


ablication of ue reports. 
Am’d 1877,] Neith portor mi 
a as foes tor tbe opinions. ped 
orts 5 


clerk of the court of appe 
one for each judge thereof, ds 
snpreme court, and to each cot 
copies in the | state | Worary. 


appeintment of his 

ds, pertaining 
rte r which are not pec- 
plete the publication of 


$215, A State reporter, after the expir 
of offlce, shall not deliver a paper spe 
ton, or a copy thervot, to any person oth 
fn office, or i 
that a copy of 
& vacaney in the offi 
attorney for # party to . 
$216. The State reporter must deposit with the clark of 
the court, all opinions delivered to him, which are not ta be 
reported, immediately nfter the publication ot Ye repent ot 
the other cases, decided at the same time. They mu 
Properly filed and preserved, by the clerk. 





Surety and G 
a7 ete Ba Co 


TTLe 0. 
— 


‘ial terms. 
938 wabllcation ‘of appoint 


29d. Governor may appoint ex- 
trnordii ay, terme; jum 


designate Sus- 
tices to Bold courts in 
Po Fince ef holding the te 
6 of Bol io terme. 
cial. term adjourned 
trials there 


0 OF 
on. wat dges taay. parto 
i ean ois 


and exervised Ly tis supe 
yw York, at any tine, and by th 
wad, On the fourth day of July, seventeen 





42 SUPREME COURT—APPELLATE DIV. §§ 218-228 


hundred and seventy-six, with the exceptions, additions and 
limitations, created and imposed by the Constitution amd 
laws of the State. Subject to those exceptions and Limite 
tions, the supreme court of the State has all the powers and 
authority of cach of thoue courts, and exercises the sume in 
like manner. 


18. [Amd 1896, amendment to take i 
1896, ‘nuk supreme court, upon the ped ech e!e| 
party may, and in & proper case, must make an 

lireoting that un ikeue of fact, joined in an action 
procecding, pending in any other court of record, 
city court of the eity of New York, or s count 
tried at a term of the supreme court in another cou! 
such terms, and under such regulations as it j 
thereupon tho ixsno must be tried i 
trial the clerk of the county, in which it 
mast certify the minutes thereof ; which must 
the clerk of the court in which tho action or special 
ing is pending. The subsequent py i 
mentioned court must be the same as if the 
tried therein. 


Am’d 1895.) 
ial departmen 
tN 


jndicial distri iT 

‘countics embraced within the present third, fourth and sixth 

Jndicial districts; the fourth department shall consist of the 
es embraced within the present Gfth seventh and eight 

judicial districts, : 


$220. [Am'd 18 

ary, elgbteon hun 

appellate division 
artment bere! 


¥ ease. 
eoted to th: ipreme court the gor. 

nate those who shall constitute the xppelata 

division in each department, and ho shall designate the” 
presiding justice thereof, who shall act es such during hia 
term of office, and shall be « resident of the department. 


‘The other justices aball be designated for terms of five years, 
or the unexpired portions of their respective terms of office, 




















0 Han, 235, 
eT. 


46 SUPREME COURT—APPE LATE DIV. 


ppmenee torre January of tie 
for uny reason such an ap) 
ie the time #0 & 
convenient time 
ae ey Re nase mnst be 4 
war in dach county separate); organized. 
Haman countios aball be core ope county for the, 
this section, Two or more trial terms my: 
Pomated to be held and may hehe aoe 
county, Atrial term in an may be held in two 
more parts, and a jury 6 stitmmoned to serve. 
drawn from one panel. 
e division. 


sion, who must immediately transmit a copy 
Sea iy him, to exch of of Oe Se 
ent not designated as 0 justice of at} 
Tho justices of the appellate division 
i urtment are hereby authorized to adopt and a one 
cial seal, with enitable devices anJ inscription. 

xtption of waslieesl, with an impreasion thee shal shall 
ne In the office of the secretar 

poctring wtech seal shall bea ol cocinsh Cholera 
fhalt be pais by the state treasurer upon the audit and war- 
rant of the comptroller. 


ointment ao made must be signed 
di acmedlataly filed in the office 
who must Woe & copy ee 


284. [Am'd 1895, amendment to take 


8. iste ‘The governor may, wh opinion the pu 


interest so requires, 
of the app fin divi 


Eames dedaveta tha time ai 
and name the justice who sh: 
oe of the appellate division 

the appointment in such manner oi 
public interest Teouires, 





45200 SUPREME COURT-SPECIAL TERMS. 47 


| 1896, amendment to take effect 
© of the supreme court has power to 
of the supreme court for the whole or 
of the term; and to act upon any business which 
tho term in ho is sitting, ox. 


236, 
tee 


Pe 


Iethont ajar, which the 

Riersiwbich was spon th 

eek cokes, 7 Bo tried st a term 80 
and held at chambers, by sent of both part 


i 


) exier, or a constable, in not ni a 
c¢ directa one or more of thove officers to atte 


[Repealed 1896, fo fake effect January 1, 1896.} 





Hun, 
Td. 408. 
TaN. 


i 


aa [Am'd 1895, amendment to take 
1836.) “A county judge within his county poses 
apon proper 4] ‘ion must exercise, the power 
by law is geaoral Tangusgo open nn officer anth " 
the daties of a justice of the supreme court at cham- 
ore or out of court, 


242, [Am’d 1877, 1879, 1895, 1896.) A term of tho ap- 
thvision of the suprome conrt mast be attended 
the shuriff of the county in which it is held, bia onder 
sheriff, or one of his deputies; by not more than three at 
tendants appointed by such oourt,one of whom shall set 
as oriex; by the cl ¢ appellate division, of thesupreme 
court appointed for the department in which the term tf — 
na 2 of os must act prays hia cf the court 
orof the presiding justice. The sheriff of the county mi 
freee eal which a term of the appellate ‘division te 
held to be properly heated, ventilated, ited, and 
comfortably clean and ip order, The court may enforce: 
performance of that duty by the sheriff. The sheriff 
also provide the court with all necessary. stitionery aud 
minnte books, upon the written requisition of the court or 
of the justioe preniling at es term col detray the ne. 
‘expense of telographing the calon ach 
‘4 the on all direct; also the 


cosnary 
county clerks as 
expento of transmitting. printed eases and papers to 


porter; to the various 


waries and to the justices 
appellate division. 


243, [Am'd 1895, amendment to take affect’ January 3, 
islony Tie fen of the sheriff, and sue ‘ittendants for 
attending a ter! 0 appellate division ant expenses 
Fale ay Py ff in bean to the Ne ra must 

audited by the somptroller and lout of the treasury 
of the State, e 


EDtk Designation of  sups 
co 4 


om 
246, i for appettment 

‘en removal. 
24Y. Special meeting for the ports, 


$244, [Repeated 1696, to lake effect Janwary 1. 1896.1 





& SUPREME COURT STRENOGRAPHERS, 


SRK bo bie for the be eae ‘The clerk munt_ 
collect such papers from the counsel; and immodintely after — 
the adjournment of the term, he must transmit them, and 
certified copies of all the decisions, made at that term, to: 

supreme court reporter, al the latter's expense. Enok j ie 
who renders s written opinion in a cause decided 

ito division, must transmit it, or a certified eopy there. 
© court reporter, who must pay the 


jon, and also, where ® copy 
Soe of copying, not exoceding cight conts for a 
iio. 


hal. jAm'd 1886, 1803, 1896, amendment to take ee 
fanuary 1, @ supreme court not en: 
tied a valary) Ho mart report and pevibe wesh of 
decisions at ‘orima of the ay Aivisios 

terms of the court as he deams it for the publi 
have roported. He must also report and publ 
sioh in a partionlar case, which the court, at a 
appellate division or special term, mpecially 
report. He must prepare for each volame and canse to 
published therewith, the uxual digest, head notes, table 
contents and index. 


Ne 


jn 


E 
4 
ieee 


250. Price of volumes of the reports. 
. 1897, 1899.)—The supreme court reporter 
porta, publinbed an prescribed int 
tion, to be kept constantly for anle to Beker 
Btate, at a price not exceeding two dollars for 
volume of not less than seven hundred pages, 
canse advance sheets to be published at not to 
cents x Yolume, Ho must cause a copy of each 
"1 acon ‘inted to be delivered to cach 

the court of appeals, and each justice of tho su} 
and to each county judge during his term of oft 


Hi 


#3 5 
Hiatt 


ARTIOLE THIRD. 


‘Srenoonarnmns. 


253, Stenographors: 
‘and terminer in 
York city. cs 
24: Mtonographer in Kings 








a 
a or Orange, and, when not thus oficial 
stated terms of the county court, in wach of 


57, Esch stenographer, pointed ws ribed in t 
tat ection i atid tm AM eee i soa ty. Female 
up and pay the: ries, the nupervisors 
the said countics must annually levy, and cause to p banal 
lected, ws a county charge, a proportionate part of the: er 
necessary to pay the same, to be fixed by the Comptroller 
the State, in accordance with the amoual at the table real 
‘sud porsonal property in cach county, as shown by the last 
spnnal assesament-roll therein, ) treasurer each 
county must pay over the sum #0 raised, to the Comptroller 
of the State, who must thereupon pay the salary of each 
stenographer in eqnal quarterly payment ‘the direo- 
tion of the justice making the appointment. ; 


. htt {Amd 1882, 1883, 1884, 1885, 1886, 1887, 1888, 
1890, 1893, 1804, 189%, amendment to take effect sJarcunry 1, 
1896. In nddifion to tho stenographers appointed: wader 
Eharth laws, the justices of the suprome court or & maj 
of them, for each judicial district excepting wie secon 
filth, soventh and cighth, shall appoint, and 
remove, threa stenographers. The jnstices of. 

‘court, or a majority of them, for the fifth ant 
ei cts, shall-appoint, and may at 
four stenographers of the supreme court 
dis ricts, ices of the supreme court for the eighth 
Jodioial ‘ints ‘shall appoint, and may at ploasnre remove, 
‘sven aleuogeaphura of de suiproie court for’ uch Aiieteten 
Each of the stenographers shall attend such special and trial 
terms of the oe ey in his inl district as hestall 
be ausigned to attend by the justi 

deer, for such dist 


comptroller of the 
he cortificate of a ee 
e 


is 80 ]_ To provide the means to 
y auch salnry | ler of ths to ball, on or be- 
i the Srnt day Horeaiten| in cach year, fix ond transmit 





SUPREME COURT STENOGRAPHERS. o8 
Ree az 

japervisors in each of tho 

y statement of th: to be rained 

tee aie Burnes 
gayi thet saa an 


apd cause to be collected in such county, audi to be 
peaseacte there, the som ao fixed bs the the 
doborsiont nck Board of rises Gentle 


ee this act is 
‘attending thesame with 

the been in sea~ 

lal distect, 

wid i district, 

apart iy order, appar- 
county in said district wach a portion of the 

‘the number of days during which 

session in that county bears to 

which the terms were in 

on in the rs postr wena pan 
tation of a certified copy of such an 

eifevunty frre misat pay to the stenographer, 
poourt fand, or the fand from which jurors are paid, 


#0 apportioned ‘to his vounty, 


"Bach of those stenographers is also entitled to 

sincadingtationsry na expenses, while attend- 

ten cents for each mile 

sa art btw the placeof bobling each term 

residence, going and retarning, or from term toterm, 

be. Theamount thereof must be certitted b; 

iding at theterm, and must be paid, 

Seartitcrio, the treasorer of the county where 

shold, from the court fund, or the fand from which 

paid. Badgley not be computed beyond 
the jnicial 


ict, except where tho usual 
am ne polnt to oxar witht that diate, 
fren another judicial district. 


) [epeated.} 


fAm'd 1890, 1895, amendment to take effect 
fe} [fen official stenographir shall bo’ 
fat ntorm of the vir eonrt, spotialterm of the 
Oreourt of oyer and terminor,* where issues 
Sho justice presidiny tthe term may, 





au SUPERIO.t GLTY COURTS. $46 


lis diseretion, employ a stecographer, who shall be paid 
stich compensation as the justice +L Il by bis certificate fir, 
Not to exer ed ten dollnrs tor ech days utrendance, and ten 
vents for each mile for travel to aut from bis residence 19 
the place where the term is held, together with m reasonable 
sum for his necossary expenses and stationery. The sum 50 
fixed shall be a charge upon the county in which the term 
shall be heli, and shall be paid by the county troasurerupon 
such certificate, from the court fund or the fand from which 
jurors are paid, If the official stenographer of the judicial 
district in which such term shall be held shall bave been 
duly assigned to attend sech term, and it does notappear to 
the satistaction of the justice that the failure to attend was 
excusable, the justice may cause an orier of the court to be 
entered at such term, that the portion of the sum so paid 
the county treasurer, which was allowed for the per di 
compensation for the wervices of the stenographer employed 
at sack term, shall be deducted from the salary of the official 
stenographer who shall have been #o ansigned tonttend auch 
term, and the clerk of such county shall transmit to the 
comptroller a certified copy of such order, and the cow 
troller shall deduct such amount from the sulary of | 
official stenographer and pay the same to the treasurer of aid — 
county. 


‘TITLE ti. 


AunoLa 1. The Court of Claims 








6 THE COURT OF CLAIMS, 65-268 
265. Reales and procedure. (Added 1597-}—The 
eel eay acta oalae for its £ and the regu- 
lation of tice therain ; the forms and Is 
of. procedure before 1 Toate or modity, judgaimaia taal 
grant new trials. 
Ofleers. [Added 1897.) 
it, and may at pleasare remove, a clerk, « 
a stenographer, and a marshal, who shall alo as 
they shall perform such duties as the 
wibe. Before entering upon the 
4 i eee 


§ 267. Seal of Court. [Added pearl 
shall ndoptand procure an ‘seal, with 
snd inscription, A description of such seal, 
an ae shall 6: ‘in the Cee, th 
o expense curing such seal shall 
ont of the contingent fund of ¢ 


268. Sessions, dut; 

et Go hold at eant four sessions in 

the capitol in the cily of Albany, and it may 
adjourned or special sessions at such other times an 
‘In the state as it may deter 


attendance 
.¢ contingent fund of the court, at the sume 
term of the mpreme court, In that 








hem “2 Ai 
THE COURT OF CLAMS.  $§ 273.075. 


wb2i? ioe ete aL 


mission at sera phe ee 


‘be paid out of the contingent fund of Regs aie 
273. Annual report to comptroller, [4 
ooieeaat day of Seen in ench year, the Ay sball 
ea to the comptroller, under onth, a detailed statement 
: We 7 Re 
‘rom its contingent luring the preceding year. rs 
£ 274. Costs not to be taxed. [Added 1897.]—Costs, 
witnesses fees and disbursements shall not be taxed, por 
shall counsel or attorney feex be allowed by the court to 
any party. > 
‘5. Appeals, [died 1897.) —Bither party may 
A375 Pate or Le of the court of claims to 
the appellate division of the mupremo court BE ike thls 
partment, ‘The appeal from ajudgment may be taken 1 
questiona of law or of fact, or both, or for an alleged 
F2enficiency of the judgment. Upon such appeal, the ey 
may affirm, roverso, of modify thojudgmont, or disanias 
appeal, or grant anew trial. The provisions of this coders 
lating to appeals in court apply, #o far as prac- 
ticable, to appeals fro: ‘of the courtof 
claims, except as modified in 


SCHEDULE OF LAWS REPEALED. 


Subject. 
« Ratablishing board of elstme and de 
Going ite powers and dation, 
vend L. 1855, ch 208,45 2, 4, 6,3, 


Pil, 1, 

Jurisdiction relative to elalsoe fer an- 
tals killed. 

Returns on appeals from decixions ef 

pci ose of canal 


par -7 . 
‘Amends L. 183, ch. 205, 5 
Salary of marshal of bi 
Ansends L. 1883, ch. 206, 6 2. 
Asoende Lh 


Ke 
sh. 205. § § 10,24, | 
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The Union Surety and Guaranty Co, 


The Union Surety and Guaranty Co, 


Sections 281.313, inclusive, repealed in 1896. 


The Union Surety 
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(2 THE or dounr orinie UItY OF New YORK. 


TITLE IV. 


‘The city court of the city of New York, 


§ 316, Jurisdiction. 
316, Tho taat section Limited. 
7, Jurindiction in anarine 
eaten. tera (7 
ate No, powse | sa jindfa iba» 
aliens, 


M9. Removal of action to «u. 
preme court from city 


sours. 

au, Justices: thelr general 
duties. 

9a. How suspended frow 


office. 
922. Chiatastion; how tesig- 
uated; his general dutics, 


321, Justioes may make rules. 
S24. Court when open ; juaticos 
to designate rou 


$B14. [Repealed 1877.) 


189% 
New Yi 


' 
528. Clark, 


227, Orders, ete., how made, 
iputy-clerk and 


amiaeane. 

229, Shemerak duties of depaty- 
“elar» 

0, olal deputy-<lerks. 

wh, 


jerk to account monthly 
Lor Loot, and pay aver the 
mine. 


for mis 
conde 

2%. Court may appoint attend 
ants, ote 

86 Interpreter and attend: 
‘nts not to receive fern. 

‘337. Suspension of an officer of 


“ou 
238 What Mandates may be 
‘aecuted without the 


it 
390 Direction’ amd” execution 
‘of mandates. 


4815. [Ama ‘amendment to talve effect Ja 
1, 1896,] ‘The jurisdiction of the city court of the city 
rk extends to the following cases: 


1, An action agninst a natural person, or against » fot 
or domestic corporation, where the complaint dem 
judgmont fora sum of money only, or to recover one 
more chattels, with or without damages for the taking or the 


detention thereof, 


2. Au action to foreclose or enforce a Hen upon 
property in the city of New York, created ax prescribed Uy 


statute, in favor ofa person who k: 


pertormed labor u 


or furnished materinis 10 be used in the constradtion, alt 
tion or repair ofs building, vwult, wharf, fence or o 


ntruoture; or who las grad 
a lot of 
ing a lot of Inna. 


}. An action to foreclose or enclose * a lic 


land, or the sidewalk or street 


filled in or othorwiseimpror, 


tront of or adj 


for a sam 


exceeding two thousind dollars, exclusive of interest, 


‘one or more chattels, 





* 80 i original. 








prens 
= ea trict, may, by an order made at an; 
bag 2° ‘of am sand of feck, and ‘before the: tefal 
‘A hen, 248, 


snbsoq ue gare 
seit thenetioe had been origheall brought in the supreme 
court. The eid Bove tal roe windred and fork ty 


county ju 


§ 320. [Am’d 1877] The coart consists of six 
of Whom is the chiet justice of the court. ach 


Seon able eal 
, & public -~ 
of the tity of New York pe 


Gor 
eoding that patios tes from "the 
‘fice, and at bus 


crigenmretet grouse = which it & male 
leet ty the Go 


See f lows it if sooner rev 
Until tbe ities 
a 


ater ieee, of the court, 
Se ewe 








66 THE CITY COURT OF THE CITY OF NEW YORK. 


wk has all the pow clei ya fore sll the 
delta at che the clerk, when Mine ation a of clerk 1 oat 
the clerk's office when the clerk is absent or at 
‘term or sitting of the eee eae 

§ 330. Eebitane 1877. ugha 
his assistants 


Ft, OF 

ewer, aes deputy-clerkx. Each 

i -clork, ‘the’ ot sacs sittin 
enya blr 

ert ‘the court whieh he atten respect to iat 


1. [Am\EIS77] The clerk must receive, for_the 
hits & Atv ork, the foes allowed by law. He a 
form any service, for which & fee ts allowed by a 
the foo therefor ts 


te. Comptroller of the city, 
foes received, directly or in is 
month, by him, or by a deputycerke, or «i 
ants, for uny officiul service ; and he must, ut the same time, 
the same into the treasury of the city of New York. 
en the return and paytneat. dre so made, the clerk fs, en: 
{itled to roveivo his compeosation, for the period included in 
the return. He is not entitled Pomnpenmntion far Reta 
for which he has not made his return and payment, 


§ 332, [Ama srry ‘The clerk of the court must appoint 
iy. three ste stenogruphers of the court, nnd may at pleasure remove 
cither of them. The justi cour oF & manjority. of 
© Gets tans ited tite bo bine asain rte 4 
phers to at the trial terms, ach tenors er 
feutitied to 1 snlary, fixed and tobe pald us 
law, He must attend cach term to which he is assigned, 


Ps 333, [Amd 187. mee of the court from time to 
int, und may c, an offi 
the oourt, Who in entitled to aaulary, fixed 
evoribed by lave, | Before eater 
aut iby, and file in the 

clerk of the =a and conse ot ‘York, the Constatut 

bath of office. He must attend any trial or special term 0 

the court, where his services arw required ; and te justices of 


of them, may, by order, regulate is 


reter knowingly afd wilfully, 
ny ev <n r, or thing, between 
e court, or a justice thereof, in the course of 
action or special proceeding, he ix guilty of perjury. 


§ 335. [Am ’d 1877.) The clerk of the court must appoint, 
and thay at pleasure remove as inany attendants upon 
court as he d , hot exceeding thirteen, 
justices of court, or @ ao ty of them, muy 
their attendance, Each attendant is entitled to a salary, 
fixed and to be paid us preseribed by law. 


§ 336. The clerk, the jerk, an assistant 
clerk, the offlowl interpret as attendant, shall wok 
ceive any fee ve compensation, except his salary, for 
official service performed by him, 








80 Hon, 2390, 
TALN.Y. 546 


12. Yo. 


COUNTY COURTS. $$ 300-341 


343, Bupromo court Te § WS. Pines isspoaod by fustions 
O90. erlpve netion, and clang oe ttne penn; ow ser 


mil 
toforder of removal; 34. Who may minke ordre. 
yeal ete. 365. Oouuty court when open: 


‘terms thereof. 
Att, Motion of appointment to 


461, Howto 
\. ome wer 
ae ee ‘cous of Monree, Living 


to 
352, Notloe of application, ete; ston, and certain othur 
conte to De paid on rer ‘oounitiin. 


inission. 

ate. ne 189%, amendment to tale of feet Ja: 
1,1896.] ‘The jurisdiction of enck county courtextends to the 
following actions and special procosdings, in addition to the 
jurisdiction, power and authority, conferred upon s county 
court, in # particular case, by special statutory provisions : 

1, Toan action for the partition of real property; for 
dower; for the foreclosure, redemption or satistaction of a 
mortgage apon real property; or to procure s judgment 

wiring a specific performance of a contract, relating to 
rol property: wher she real property, to which the action 
rolates, is situated the county; or to foreclose w lien 
upon a chattel, in a case specified in section soventean 
handred and thirty-seven of this act, where the lien does 
not exceed ove thonsand dollars in nmount, and the chattel 
is found within the county. 

2. To an uction in favor of the executor, administrator or 
assignee of » judgment creditor, or in a proper caso, in favor 
of the judgmont-creditor, to recover a jndgment for money 
ramaining due upon a judgment rendered in the same cou: 

3. To an action for any other cause, whore the defendant 
is, or, if there are two or more defandants, where all of them 
are, at the time of the commencement of thention, residents 
of the county, and wherein the complaint demands jadg- 
ment for asum vf money only, not exceeding two thousand 
dollars; or to recover one or more chattels, the aggri 
valne of which does not exceed one thousand dollars, with or 
without damages for the taking or detention thereof. 

4. To the custoly of the person and the care of the 
property, eoncarrently with the supreme court, of aresident 
‘of the county, who is incompetent to manage his affairs, by 
reason of Iunacy, idiocy or habitual drankeness; and to 
every special proceeding which the supreme court has jt 
diction to entert for the appointment of « committee o} 
the person or of the proport an inoo! 


who is so income r 
who is an infant ; or for the sale or other disposition of the 
real property sitaated within the county of a domestic 
religious corporation. 


Han, or 341, Domestic corporatt te. bee Mas 
3 bi mestic corpor eas tate ae * 


[Ad 1899, amendment to 








24 Hun, 648, 
29 Mine 935, 
Sv App. Div. 
1a 


COUNTY COURTS #8 347-39 


ied in this title, does not invalidate, or in any 
afiner iupair, a process, provisional remedy, oF ether pro- 
ceeding, or a bond, undertaking, or reengnizance in the action 
br special preceeding sa removed ; each of which contines to 
have the sume validity and effect, ax if the removal had not 
been made. Where bail was given, the surrender of the 
defendant in the supreme court hus the sume effect, as a sur 
render in the connty court would have had, if the action or 
special proceeding had remained therein. 


§ 347. A count pee a power, in an action o special 
procecdin o: which it has jurisdiction, to send its process and 
other mandates into any county of the State, for service or 
execution, and to enforce obedience thereto, with like power 
sux authority as the supreme court. 


§ 348. Where a county court has jurisdiction of an action 
ora spectal proceeding, it possesses the same jurisdiction, 
power and authority in'and over the same, and in the curse 
‘of the proceedings therein, which the supreme court possesses 
inwlike case ; and it may render any judgment, or grant 

y any relief, which the supreme court might reader 
like case, and may enforce its mandates in like 
‘supreme court. And the county judge pos 

1 authority, in the action or special 

{the mipreme court poseases in 

ceding, brought in the supreme 


349 \ige also possesses the kame power 

authori, in a special proceeding, which ean be lnwfully 

‘tuted belore bim, out of court, which m justice of the su- 

3 e card in a like special proceeding, instituted 
efore him in like manner, 

§ 350. Upon the application of a person, who has been 
fined by a court, or of a person whose recognizance has be: 
comg/orfeited, or of his stirety, the county court af the county 
in whfch the term of the court was held, where the fine was 

nposed, or the recognizance taken, may, except ax otherw 
prescribed in the next section, upon good cause shown, and 
‘upon such terms as it deems just, make an order, remitting 
the fine, wholly or partly, or the forfeiture of the recognimnee, 
or part of the penalty thereof ; or it may discharge the recog- 
nizance. If a fine so remitted has been paid, the county 
treasurer, op other offcer, in whose hands the money remains 
must pay the same, or the part remitted, according to the 


851. [Am'd 1895, amendment to take effect January 1, 
1896} ‘The last section does not authorize a county court 
to romit wny part of a fino exceeding two hundred and fifty 
dollars imposed Ly the supreme court, upon conviction for 
noriminal offense; or # fh any amount impoued by & 
court upon an officer or other | for anactual contempt 
of court, or for disobedience toits process, or other! | 
or to remit cr discharge a recognizance token in its county 
for the appearance ot a person in aaother county. In the 

the power of remitting ordischarging the 
nizanwe I vested in the county court of the county in 
the person ix Lonnd to appear. ‘ 
£352. An application for an order, us prescribed in 
Aust eects 1 We cannot be heard, ust! such notice th 








n COUNTY COURTS. $$ 356-358 


from time to time, adjourn a term to any place within the 
county, for the hearing nnd decision of motions and appeals, 
and trials and other proceodings without a jury; and nay 
appoint aa many terms as he thinks propor to be held, either 
at the court house or elsewhere in the county, for the same 
purpose, 


§ 856, Each sere made as prescribed in the Inst 
sootion, must be filed in the county clerk's office, aud avopy 
thereof published, at loast once in each week, for threa suc 
cessive weeks before n term is held, changed, or dispensed 
with, by virtue thereof, in the newspaper in the city of Al 
bany, in which legal notices are required to be published, 

also in at least one newspaper, published in the county, 
and as many additional newspapers, published therein. os 
tho county judge 4, The expense of the publica. 
tion Is a county aes. 


857. [Amd 1895, amendment to take effect January 1, 
1896,] Jurors for the terms of the connty court at which 
insues of fact are triable by jury, must be drawn and notified 
in the same manner as for 4 trial term of the supreme court, 


f, 353. fama 1893, 1895, amendment to take effect January 
1, 1896.[ The board of supervisors of any county except 
Kings, Livingston, Monroe, Cortland, Oswoge, Westchester 
and Onondaga, may, in their discretion, provide for the em~ 
ployment of astenogrpher for the county court thereof, 
and when said board ot supervisors shall no provide, the 
titenogra pher shall ho a by the county jndge and 
anid board of supervisora must fix his compensation and 
provide for the payment thereot in the same manneras other 
county expenses are paid. 





© Boe TL. 1686, c. 133, repealing all acts providing for a State paper. 





rs per annum, to by the county treasurer of 
‘eounty in equal monthly installments, such clerks to 
pt from « Seeiateuee ‘and thelr Stmess 


t and 
Ti, 1805, 1596, 1807] 


be > the eae atts cll at 
Be city ol 
pilyteutlicosts: aca inlargretec ape 
entering his doties, file | the 

the constitutional 





2) COUNTY COURTS. 


§ S61. chsh bie for County Courts of Livi 
ston and ceria! er counties, Peon 1878, 1885, Tess, 
1838, 1890, 1895, 1897. Amendment to take effect Septenther 1, 
1897.]—The county jadge in either of the counties of 
Livingston, Niagara, Monroe, Onondaga, Oswego or Cort- 
und, where issues of fnot are triable, may employ a steno. 
raphor to take stenographio notes upon trials theroat, who 
pensation to bo certified by the judge, 
not excooding ten dolins for ench day's attendance at the 
nest of the jedge, ‘The stenographar's compensation is 
‘a charge upon the county, and in the county of Livingston 
must be audited, allowed aud paid as other county charges; 
and in the counties of Onondags, Monroe, Niagara, Oswego 
and Cortland must be paid by the county troswurer, on an 
order of the court, granted on the nffidavit of the steno- 
graphor, ond the certificate of the judge that the services 
wore rendered. The county judge of Brie county, and the 
county judge of Oncida count; ch appoint and may 
at pleasure removo a stonograp! court, who must 
attend each term of the said court where issues of fact in 
civil and criminal cases are triable, and who shall each re 
ocive therefor a salary of fifteen hundred dollars per annum, 
toxether with his nécossary exp nsos for stationery, to be 
paid by the treasurer of said county of Erie, and the trens- 
nrer of the said county of Oneida, in equal moo 
installments, on the certificates of said jadges of Erie ans 
Oneida counties, that the services have been actually per- 
formed or the expenses necessarily incurred. Suid stenogra- 
phers shall nlxo report and transcribe opinions for the said 
county jndgos, as well as special procecdings where a 
stenographer is required, without addition compensa: 
tion. 








CHAPTER IV. 
LOXTATION OF THE TIME OF ENFORCING A CIVIL 
REMEDY. 


ACTIONS FOm THE NECOVENY OF REAL rnorEntr. 
OTHER THAN YOR THE RECOVERY OF 


TITLE L 
Actions for the recovery of real property. 
J 2. When the people will wet vrriuen tavtrument or 
‘om. AStiom by grantee from the 
osaion under 


‘MA Activa afer annulling lot- ‘lait of Uitte not written. 
7. [4.5 what conntitutes It. 
373. Relation of Iandlord ang 
Cp nes 


‘Torso forsession, 
A. Righe Dot affected by de- 
Tors 
m5. cheat disabilities exel- 
ded fi 


irom time to oom- 
menoe action. 


ser of the state will not sue a person for of 
ral propery or the smes or protits thereof, by 
Her Title PC tho poopie ta the earoer unoos 


1 = ee fecrued within forty years before the 
aaeBs People oF, thats 
pert Thereol, witint 


wh Shear 


or made. 


patent or a grant of real pro 
pie of the Beater are ect 
8 competent. court, 
suggestion or co 
‘or ignorance of a materi: r 
Motaining, ot defective title ; un action of ejectinent, 
So reoover the premises in question, may be commenced, either 
‘by the ae msabsequest patentee or grant he 
or uasigns, within twenty years 
a made; Dut nob after that period. 


his arloestor, predecessor, or grant 
‘of the premises im question, within 
‘commencement of the action. 


F: ‘or countarelains, founded upon the title 
: Or to rents or services out of the sume, is not 


Mun, 162 





LIMITATIONS, 8 07-37, 


aking it, or under whose title [- 
lecessar, oT ntor, was seized or 
in within twenty years be- 
respect to which it ix 


thereof, and within twenty 
to make it descended or 


Soy ee ett ase it ide to 
Ut ek larrnapdiane ccunerabine we 
aw: of the prem 
on, a dered to hae, been und ler and ce 
ae "iegal tte, unless tho premises have ben 
iwersely to the legal title, for twenty 
De ee the ea ae. ey 


IN, 1, Le te occupant, or fog under whem he 


the possesion of the premises under claiin 
1 ghrp Div. eee ate ‘the claim uy 
itor instrument, 6a | ‘ot io of tha rections 


the 
‘or of some part thereof, for twenty 
same claim ; the pretnises so included are deemed 
‘een held mete Gneee ‘hat 
nto late, the posession 

possession of uny other 
@Snper.ct. 2 B70. ive Xba eipoes of ccetaee an adverse. 
Bei sion, Sparen, lal imming i title, Fassete 
io ¥. Soha re gudgmen’ or Tand is deemed 


Soy and occupied in either of the following © 
1, Where theta been usually cultivated or iny 


ire it has been protected by a. 
here it has boon usually cultiv 








9% Hun, 173. 


oo one Rep. 
‘1 Itun, 200. 


TAN. ¥, 534, 
Han, 173 
Usk: oh 


met +2 
N 


ean” 
Fe Min, 207, 


21 Bon, 129, 
1 Misc. 33, 


N.Y. Sup- 
era's 
aj. 


37 Hun, 397. 
MN. YL 
How. Pr. 


LIMITATIONS. 42 377-382 


n person who within twonty years from that 
payment or acknowledges an indebte!ners of 
oust recovered by the judgment or de- 
heir or personal rey tative, Ora peraon whom 
e represents, Such an neknowledgment must be 
in qriting, and eigued by the person to be charged thereby, 
oof of payment, ander the last wast 
etre ‘partly satistied, the ad> 
party hie oath ‘show, in full avoidance of the effect thereof, 
that partial satisfaction did not proceed from a 
je, or a sale of property claimed, by him, or by a 
Peison ‘he represents, 
person may avail himself of the Jere! 
UBL: ersuied by thi Fina ston bat one es aliggetion 


the action was not commenced, or that ah. sae 
taken, within the time therein timited. 


§ 379. An action to redeem real property from a Hae 

gage, with or without an account of rents and profits, its ey 
Maintained by the ae, those eee ro, 
aygainst be mortgagee in under 
him, unless he or they ha 
1 jion of the 
e brench of neondition of the mor 

fillment of s covenant therein 


§ 380. The followi ae must bis commenced. wil 
the following periods, after the cause of action has accrued. 
381. Lim'd 1577.) Within twenty years 
action upon & sealed instrument. 
Bat where the action is brought for breach of a covenant of 
pee ele aa ances, the eause of action is for the 
‘Ubis section only, deemed to have accrued upoo an 
ies and not before. 


a, [anid 187, 2804 ] Within six yours: 
18 


Baar fe NX. 1a0y 140 id. 1003 16. Alioes 


1. An action upon a contract obligation or lability, express 
or implied; st a ‘@ judgment or a instrument 
ON. ¥. Buate Rep. 716, 

2. An action to recover upon a liability created by statute; 
Bos An a penalty or forfeiture. 

action to recover damages for an Injury Wo Property 
< exoept in & case where @ 
is come prescribed in this chapter. 

o one. eB) 301; 6 App. Div, 542. 

4: An action to recover a chattel. 

5. An uction to procure a judgment, other than for a sum 
of money, on the sien in a case which, on the 
thirty-first day of Iundred and foriyats 


>. was cognizable by the court of chancery. 


in such @ case, is not deemed to have accrued, untél the dis ise 
covery, by the plaintiff, or the person under whom be claims, — 
Of tho facts constituting the fraud. 


4N.¥. Sepp. 4; 25.8. Y. Slate Rep, 675. 26 14. The: 110-N. ¥. 38; 9B 


Mise. £28. 


fh, An netion to establish a will, Where the will has bees | 
conceited, or destroyed, the cause of actionis not deemed 
to have accrued, until the discovery, by the plaintiff, or the 





hd LIMITATIONS. 6 SSO 


389. The fimitations, prescribed in this titke, apply alike 
to tae Epa nian eae ibe people of th Beate, or 
er thar bonetiy mad to motions By private yersons 


is,  § 300. Where a cause of action, which docs not involve 
| the title to or of real property. within the State, 
acerucs nguindt a who Is'tok then n resident of the 
an action cannot be Med thereon in @ court of the 
Le, him or his representative, after the 
expiration of the time, Kini et by aby the laws of his residence, 
for bringing a like by a resident of the State, 
‘and in one of the tollowine peave 
1. Where the cause of action originally accrued in favor of 
a resident of the State. 

Where, before the expiration of the time so limited, the 
Person, ia whose favor it originally accrued, was or became a 
ronident of the State; or the cause of action was assigned to, 

d thereafter continuously owned by, a resident of the State. 


“4 S01. [Amd 1877] If a person, Person, nguinst whorn n cause of 
Hon, 944; action exists, dies without. the Stute, the time which elapses 
1d. 46. between his'death, und the expiration of elghteca mouths 
after the issuing; within the State, of letvers testamentary oF 

Jetters of administration, is not a part of the time limit 
commencement of an action therefor, against his 
or administrator, 


§ 392, {Am'd 1877.) For the purpose of 


comput the 
01.25. up i lah an notion mucé be goumetnced In monte 
oi 


Sr Airy © State, by an executor or administrator, to recover 
Persoual property, taken after the death of a testator or 
Bitestate,‘and before the isuing of letters testamentary 

letters of udministration ; or to recover dam: for 

Cetaining or injuring personal property. wi the ‘sens 

< the letters aro deemed to have, brea ised, within 

Eee years after the death of the testator or intestate. But 

where an action is barred by this section, any of the next of 

kin, legates, OF sreaitors, who, at the of the transaction 
upen which it might have been founded, was within the age 

a f twenty me years, or insane, or imprisoned on a criminal 

Ra Within five yeurs after the cessation of such 


Distribution of ‘the estate, if an action had bees seasonably 
commenced by the executor or administrator. 

§ 393. This chapter does not affect an action to enforce 
the payment of a bill, note, or other evidence of debt, ismed 
by « moneyed corporation, or fssued or put in circulation as 
money. 

83 App. Dir, J 394. Action against directors, ete., of seake, Am'd 
a7, 1877, 189 ent to take effect September 5 me 
‘This chay not affect an action against a ee or 
of a moneyed corporation, or banking associn- 
a ay or forfeiture imposed, or 0 en- 
by the common law or by statute; 
atsnch an action mast be bronght within threo years after 
jie, the eause of action Lins acoraed. 


BY Sor § 805. An acknowledgement or promise, contained Inu 
Tore vein siguied Ux the party: to be charxed thereby, s the only 

nk evidence of A new or continuing contract, whereby 

fo take a case out of the operation of thistle, Bak tam eam 








8) LILITATIONS. 3540-402 


‘mons to nn officer must bo followed, within sixty days pftir 
the expiration of th» time limited for the actual commen 
ment of the action, by personal service thereof upon Je- 
fendant sought to be charged, or by the first publication of 
tho summons, a4 against thet defendant, pursuant to an 
order for service upon him in that manner, 


$400, Tho last section, excluding the provision requiring 
@ publication of service of the summons within sixty days, 
applies to an attompt to commence an action in a court not 
of record, where the summons is delivered to an officer u)- 
thorized to serve the same, within the Ne, or town wherein 
the lars resides or the tion is located, ns specified 
in that section; provided that actual scrvice thereof is made 
with due diligence. 


§ 401, fang 1877, 1888, 1896, amendment to take effect 


Seplembér 1, 1890.] If, when the cause of action accrues 


‘+ against a person, heis without the state, the action may be 


commenced within the time limited therefor, after hit re- 


" turn into thestate. If, after a chuse of netion bas accried 


WAN, 012. 
LASNLY, 206, 


N.Y. 
‘Blute 


48 Hon, 97, 


against a person, he departs from the state and remains 
continuously absent therefrom for the space of one year or 
tore, oF if, without the Knowledge of (ie person eatitled bo 
maintain the action, he resides within the state wider ® 
false name, the time of his absonce or of such Tesidenes 
within the state nnderwuoh falso name is not a part of the 
timelimited for the commencement of the action. Bist this 
section does notapply whiloa designation maidens prescribed 
in section four hundred and thirty or in sub-division keoond 
of section four hundred and thirty-two of this act remainsin 
force, Nothing in this act contained shall rovive any esnee 
of action barred by the statute as it existed prior to the 


paxsago of this act, 


402. If n person, entitled to maintain an action, dies 
boiore the expimation of the time limited for the commence- 
ment thereof, and the canse of action survives, un action may 
be commencnd by his representative, after the expiration of 
that time, and within one year alter his death. 








sb LIMITATIONS. 


other manner than by n voluntary diseontinnance, a 
mnissal of the complaint for neglect Lo prosecate the ac! 
final judgment npon the merits; the plaintiff 

and ‘the ocuse of notion survives, hie ropresental 
may commonce a nex action for the same caue, afte: 
expiration of the time ao limited, and within one yeur 
such a reversal or termination. 








WN. ¥. 
Suite Rep. 


a7 Hun, 102, 


= 


C3 LIMITATIONS, Baa 


the termination of the action, is not & ‘the time, limited 
for the Snnuencement of in per eats aefearanity to ne 


for the cause 
Tease sineaideteersec ecaseerrectiall Brought br 
the same plaintiff, or & person deriving title from or-und 


§ 413. The obj that the action was not commenced 
within the time limited, can betaken only by answer, The 

Torrespanring objection lon defence Oc evunberaliim aia be 
taken only by reply ; except where « reply is not required, in 
onler to enable the plaintiff to raise an issue of fact, upon an 
allegation contained in the answer, 

§ 414. The provisions of this ch: apply, and copsti- 
tate the only rules of limitation applicable, to a civil action or 


special proceeding, except in one of the following eases : 


40 Hun, Sot 1 AL, N- C-413; 7 Civ. Pro, 303; 23 Abb, X. C.47; 119 


ois, N, ¥.3H, 133.8, X- 612, 10 App. Dis. 


1. A case, where a different Timitation ia prescribed 
by law, orb shorter, Iinitation is. prescribed by the. weitted 
contrast of the parties 

2, A cause of action or a defence which uccrued before, the 
first day of July, eighteen handred and forty-eight. |The 
statutes then in force govern, with respect to such a cause of 
action or defence. 

‘% A case, not included in the Tast subdivision, in which a 
person is entitled, when this act takes effect, to commence an 


. action, or to institute a special proceeding, or to tule a 
17. 


where he commences, insti 


Proveéding therein, oF to puraie n remedy upon & jad 
tutes, or otherwise resorts 
same, before the expiration of two years after this act takes 
effect : in either of which enses, the ns of Inw appli- 
cable thereto, immediately before this act. takes effect, com 
tinue to be a» applicable, wotweittuvanding the repeal thereat 
4 Acase, where the time to commence an wotion hus ex- 
vite, when this act. takes effect. 
The, Mord “action,” contained in this chapter, be to be poms 
is necemary ao todo as including a special 
cuny proceeding therein, or in an action, 
£ 415. The periods of limitation, preseribed by this cha 
ter, except us otherwise specially prescribed. therein, tmuast 66 
fommpated from the tine af the accruing of the right to reliet 
bya solion, special proceeding, defeave, or otherwise, 
ines to Ue Ue witte ths cate to that nellet te nee 
ual interposed by the party, avn plalntif- or a defendant, 
© particular action or special proceoding. 


CHAPTER V-. 


NT OF AND PARTIES TO AN ACTION. 
TITLE L—Cosmnesceaiest oF ax ACTION. 
TITLE I.—Panties To ax acrion. 


Aamicex 1. ‘The summons nod nocompanying tapers personal: meg 
pearance of Use de: 
ial aaction ha sposiitoumer 
"ARTIC ‘LE FIRST. 
Ta SuuMows Axp Accovraxying Parens ; Prmsoxan Sem 
VICE THEREOF ; APPEARANCE OF THE DuyRNDANT: 








SUMMONS, 421-128 


planta, tn tsp eines Star vacant pag rote Oe OF 
more Camses of action, each ccunisting of the breach of 
express to pay, 

sam oF sums of inoney, 


sy Only, This sebtion amen case, Where the 
of the contract, set forth in the complaint, is only. partial: or 

where the complaint shows that the plantiit's 
necrael has been reduced by payment, as caiman ee other 
ore 


§ 421. The defendant's appearance must be made by 


werving potta d's the plaintiff attorney, within twenty days: after 


the summons, exclusive of the day of es a 


> akice of or a copy of a demurrer or of un 


¢ Hus, 313, 


A so served, must be subscribed ty 
the defendant attarnay, who ona ada to his sanature 4 


office address, with the particulars prescribed m section four 
hundred and seventeen of this act, coucerning the office ad- 
dress of the plaintiff's attorney. 


422. (Am'd 187.) A defendant, upon whom the 

hs served, with the suimuons, a copy of the complasnt, 
ait ptrea tote al de eevarris Oo seaeoe armies 
Lite ntloroey: intone the expiration of the time veithin which 
the summons requires him to answer. Ifa copy of the com- 
plain’ is not so served, a notice of appearance eutitles him 
gnly to notice of the siibsequent proceedings, unless within 
the same tizne he demands the service of a copy of the com- 
ee ‘as prescribed in section four hundred and seventy-mine 


jaintaf?'s t= 
miption o ‘the prope ory eee ame 
personal property, personal claim im not 
nes eth oe “i the summons If the 
defendant so served, Unreaxmably defends the action, casts 
may be awarded against him. 


424. A voluntary general oporenace of the defendant 


is equivalent to personal service of the summons uj pt 


§ 426. The summons may be served by an 
than & party to the action, except where it bp 
specially’ prescribed by law: ‘The piawtift's attorney 
by an indorsement on the summons, fix a time within 
the service thereof 1a ha 


sanamnons 
livered for seevico to the sheriff of tbe county, ‘whenetar the 
defendant is found, the sheriff must: serve it, tnd retary If 

the plaintitM attorney, with rexson- 
able diligence. 


§ 426. (Amd 187%) Perso ice of the summons 
tupon @ defendant, being a person, must be made by 
delivering & copy therenf, withm the State, sx follows: 

L If the defendant is an infant, under the age of fourteen 
years, to the infunt in persoo, and also to his fattir, mother, 








MIN.Y.234, 


SUMMONS, ‘8 431-452 


Sbeence from the state of New York of the person making 
the designation ; and cg Pre the same, with the written 
‘cousent of the person 80 uted, executed and ackn 
lodged in the same mownner, in vintle oltice of the clerk of the 
ei i where the person making the designation resides. 

jesignntion must specify the occnpation, or other 
pany r addition, and th> residence of the person mukir «it, 
and also of the person designated ; aud 1 remains im force 
dang a period specified therein, Kany; of, if no pei d 

ified for that pi Purpose, for three after the filing 

thereof. Bat it is revoked earlier, by the death or legal in- 
competency of either of the parties thereto; or, by the filin, 
of a revocation thereof, or of the consent, executed und 
neknowledged inlike manner. Thw oler&x most file and record 
such a desigoation, consent, or revovation ; and must note, 
apon the record of the original nation, the filing and 
recording of a revocation. While as designation remains 
fn force, a8 proscribed in this section, » summons, or any 
process or other paper for the commencement of a civil 
special proceedi g, ayiinat the person mukiog it, in any 
court or before any. flicer, may be served npon the 


§ 481. Personal service of the summons upon a defesd= 
ant, being a domestic corporation, must be fem eck 
Ing’ copy thervof, within tet Btate, as follows 


the action we York, ns Rie igen) 


ing 
4. In any other case to the president or other head of the 


16 Mise. 4, corparution the secretary” or olerkc to 


wT. 


Hus, 28, 
35 Hun, so, 


168%. 
re 


the treasurer, or u director or managing agents 


§ 432. (Am'd 1877] Personal service of the summons, 
apn a defendant, being n foreteu corporntion, must be tsadie 
by delivering a copy thereof, within the State, ss follows 
“1, To the presideut, treasurer, or secretary 5 or, if the cor 
mbar either of those officers, to the officer 
functions, under another name. it Aj Be af. 
ron designated for the purpase by a “ 


iy 
der the seal of the corporation, and the signatene of its pa 
vice-president, or other acting head, ‘witht 
ten consent af the person designated, 


office of th of State, The design 
a piace, wi i 
person designated ; and, if it és within the ay the 
\d street sumber, if any, ar other suitable designation of the 
Particular locality. Tt remains in force, until the ling tm the 
same office of a written revocation theres if the consent, 
executed im like manner; But the person designated tags 
the place specitied us his offles or 
residence, to someother piace within the State, by a. 
executed by him, and filed in like manner. The Seoretar, 
Blate may require the execution of any. instrument, spectiieel 
in this section, to be authenticated as he devs ry and 
ho may refuse to tile it withont, such an anthenti 
copy of a designation so Shed, wccomparieh wah 








6 Civ. Pro. 
ah. 

26 Man, 347. 
OS NY! Om, 
ISNT 
Re 


p, 208. 
NY. 173, 


36 Hun, 347. 
® App. Div. 
11 


oo SUBSTITUTED SERVICE. #8 537-488 
thereof, and of the order, nt the residence of the defendant, 


ry 
thereof, properly inclosed in a post. p wldressed 
to him, at his of residence, in t) Epseealieanibepioes 
where he rosides; or upon proof being made by affidavits that 
no such residence can be found, service of the summons 
may be made in such manner as the court may direct. 


8 437. The order, and the papers upon which it was 
granted, must be tiled, and the service must be made, within 
ten days after the order ix granted ; othurwise the order be- 
comes inoperative. On filing an affidayit, showing service 
according to the order, the summons is deemed served, and 
the same proceedings may be taken thereupon, as if it had 
‘been served by publication, pursuant to an order for that pur 
pose, made as presuribed in the next section, 

435. Cases in which service of summons by publicas 
tion may be ordered. [ Am'd 1879, 1884, 1899, amendment to 
take effect September 1, 1809.]-—An order directing the rervice 
of a summons upon a defendant withont the state, or by 
publication, may be made in either of the following cases = 
W AbD. %. 0. 406; 197 N iy. 2A. 

1. Where the defendant to bo served ia a foreign 

tic or, being s natural person, is nota resident of the 

ir where, after diligent inquiry, the defendant re- 
to the plaintiff, or thy is unable to 
efendant is or resident of 


tate. 

2. Whore the defendant, being a resident of the state, 
has therefrom, with intent todefraud hin croiitorr, 
or to avoid the service of a summons ; or kocps bimeolf con- 

rein, with like intent. 
ere the defendant, being an adult and a residentof 
a8 boen continuously without the state of New 
mn thar efore the granting of the 
order, and bas not made & Coleen ofa See nee 
whom to serve, # summons in bis bebalf, a8 preseril in 
seotion four hundred and thirty of this act; or a designation 
no longer remains in force; of service upon the 
ieee cannot be made within the state, after 

fort. 


4. Where the complaint demands judgment annulling a 
marriage, oF for a divores, oF a ueparation. 
5. Where the sompleiat demands judgment, that the de- 
fondant be excluded | raat realed ox tee in 
ion up pecific real or personal pro} in the 
(rach am intertt or lich i favor of either 
teed, regulated, defined, or limited ; oF other: 

uch property. 
it in a romdent of the state or a 
‘oom= 


agai 
ter fourth of this act, before the expiration of the limitation _ 
applicable thereto as fixed in that chapter ; and the limi 

mp would have expired, within sixty days mext Ne, 
the application, iC time had not (Fes extended by 
attempt to commence the action. 








90 


20 Mise. 200, on or before the day of the Arwt publication; ana neti 
subscribed by the plaintiiM attorney, and directed only to th 
defendant oF defendants to be thus served. sl aly 
in the following form, the blanks being properly’ filled up 

ined to and prablished vith the wkammons: 
The foregoing summons is served po 
ny lication, pursuant to an order of *u 
judge and bi oficial title), dated the lay 0 
118, and ‘the Somplaint in the office of 


clerk of’ sat 
is made 


mM “the ast st be 
rs specified in the lngb section nauist be pre 
eae Pidad a notloe must be ie ith ‘Ue summa 
1 lust, section, S 
cept Land of New York,” 6 
be substituted for the words, ‘by publication.” 
§ 444. Proof of the publication of the summons and 
Hop must bo made by the aftdavis of the printer Dr: 
orhis foreman or ‘principal Cri Prool 
ar of delivery, of & paper required to Bedi 
or delivered by the provisons of article, must be made 
the affidavit of the persou, who deposited oF EAE it 


§ 445. [Aw’d 1877] Where the sum 


mons i p 
suant to un order made as prescribed in thes: arabe oer 
. defendant so served does not appear, he, or Becontree 
tive, on application and sufficient eause shown, 
before flaal judgment, must be allowed to are th the aetica 
and, excep | in an action for divores, or wherein the con 


Is exprealy prescribed by law, the defendant, or i 
sentative, tust, in Uke manner, good cause 
a just term, be allowed to defends after fimal a ala 2 

‘at any time within one year after al service of 

notice therof ; or, if such a notice been 
aeren years after is ae oto of the jadgment-rell. If the d 
fence is successful, and the ju or any part thereof, 
has been collected or rts ao ‘sich Septal 

thereupon be compelted, as the court directs; but tie tithe 
property, sold, tom purchaser in good faith, pursaot tat dt 
Feetion eeatained im the judgsent, or by vittue of an exee 
ton issued upou the same, abil not be affected thereby. 


TITLE IL 


Parties to an action, 
Axticur 1. Parlien pecerally. 
parties sevoraly liable, 
nitilig ond defending as poor persons, 
nut pisatity and defendant © 
ARTICLE FIRST. 
PARTIES OBNEKALLY. 


2446. Who may be Joined a ested. 
phlei 2 40. When married woman ts, 
AMT. LiL; os defendants. want 
445. Parties uvitod fo ieterest, 41, Whon defendast or Bi 
to ba Jetned ; whe ha name Is unkown 
one OF more may sue OF court to decthe 
dofond for the w mete. 
42, Trastes of express Crust, 
ete., MAY ao without pare 
soa” beeedaially Inver 








§ 452. The court may determine the controversy, as 
ties Defore fy whereit. ‘can do $0 wit 


the par 
a ae ee 


fe 
without the presence of other 

them to be brought jn. And where a 
the action, bas an interest in the sub 


which 
Ey Fis Jeagnients ued anes’ wi 
mando party, ft ust direct i 


EP Re 


14. 4, 8h, a No Wes, 
Bi ee Ving, Baton 3 Mh 
(tac 290; 18 1A TPR: 18 App. Di 


mid 1577.) Where the court directs a new ds 


and the 
pon Paps a supplemental summous must be 
him, and in the same form as an 


and the Ris mes complaint, or either of them, as the 
requires. And rovssion of this chapter, relating to: 
sonal service, ora substitute for personal service of au origi 
nal summons, applies to such a supplemental summons 


ARTICLE SECOND, 
PARTIES SEVEMALLY LIABLE. 
2 GA Fervonsiinbiofortho sme & 456. Proceodiags | tn 
he id may be sued Lo inst dofendants 


4 or, Dayle 

© sued may h 

“apply for any relief. = defendat 
able, 


6 Oly. Pro. 


Beet 
ee 


hem, the plaintil’ may 

t pon whom it is served, ns if they were y 
ants named therein, Where | swerved upon all of 
plaintiff may take judgment against ono or more of 
where he would be entitled to ju 


aan, him or them alone, Whore 
aust, 





Union Surety and Guaranty Co, 


‘POOR PERSONS, 3 


‘pon beg the action be severed, and that the plaintiff 
against th ‘the other defendants, In nag ankiee- 
plaintiff may nse, 


mae} seach eg rect an eis 


usr ‘The last three soctions do not affect a defence or #1 Mun, 2, 
of a defendant, growing out of the failure to 
iain the action two or more porsons jaintly Mable ; and, an 
garde the other parties to the action, persons jointly liable 
iene as one party, for every purpose contemplated 


ARTICLE THIRD, 
Parties Paostouro axp Devexvixo as Poon Pxnsona 


ton may petition for 9403 When defendant ma: 
Pies ta" pie peoecoute ass petition to defend an's 


ox Sees ‘ot petition, cre Ba 
SERS MTR MATOEDS)| G8 Proceedings thereon, 

i APD 0 
(41. Not Hable for costa and casas or ‘detendnas poor 


ML When teave may be wn- 467, Coatein fnvorot potitionar, 
ated. 


455. Sriyh 1991.) F person, tan adult or 4 
Hi kes being of al dighouae who alleges that hohana enor ore 
another person, may apply bj 5 
in whioh the action is pending, 
brought, for loave to prosecute 
‘and to have sn atlorney and paren 


$459, [Amd 1891.] Tho petition must states 
1 The natare of the action brought or intended ¢ 
ae 


he wea pen not worth one hi 
and furnitars nm 


erie subject matter of the action. — 





115 N.Y. 630, 


oo POOR PERSONS. $2444 


It must be verified by the avphewnt's affidavit, Gas bo 
applicent is an infant under the ago of fourteen yi 
in that ease by the affidavit of bis gaurdian epyotntadts Ta at | 
action, nnd supported by 1 certificate of n couns+llor-at-law 
to the affect that he has examined the case an/l is of the 
opinion that the applicant has a good cause of action. 


» 9460, The court to which the petition ix 

snbefled of tho truth of the facts and that the 

cant hus n good cause of action, may, by ord-r, admit 
 progvente as a poor person, and ‘to him an attorney 
., aid connsol to prosecute his action, who mst act therein 

without compensation, 


£461. A porson so admitted, may 
without paying fees to any office: 
vented from prosecnting the kame, b 
liable for tus costs of « former action, brought by hin 
the same defendant, (and) if judgment is rendere 
him, or his complaint in dismissed, conte shall aot 
awanded against him, 


$462. Ifo person so admitted is guilty of improper con- 


* duet in the prosecution of his action, or of wilfal or nmpe- 


eeasary delay, the court may, in its discretion, anneal the 
order admitting him to prosecute as a poor nro and be 
aball thereafter be deprived of all 

theruby. 


§ 463. A defendant in an action involving his right, title, 
or interest, in or to real or personal property, may petition 
the court, in which the notion i pending, So eee ee 
the action asa poor person, to have an attorney and 
connsel assigoud to conduct iis defense. 


The petition must contain the same matters, ro 
the ability of the petitioner, required to be con- 

tained 1b a petition for leave to prosronte as & poor Penson 

and it must be supported by « similar certificate, voleting 

the defense. 





469 INFANT PARTIES. Me 


ass. oo isons of thin article, relating to the 
ae application for leave to proseculy 
and the subsequent thereto, 


coe tegs 
order and seks Proceedings, wpon an 


laieaetiansw arcdser per pene 


466. An order, made ag proscribed in tris article, does 

eatisnelan thee pelitioner to take vr maiataln an 4; pral, as 
Si ae but where ap appeal is taken by the adverse 
party, See in favor of the petitioner, ax 
respondent in the sppeal. 


$467. Where conts are wwarded in favor of a person, who 
been admitted to proseoute or defend as a iF person 
fivocried ia this aruce must be over to hiv 
, whon collected from the adverse party, and dis. 

ie storey god cosa assigned to the 


por person, as the court di 
ARTICLE FOURTH. 
Teraxt Paarstirre asp Derxxpaxis. 


1 Nt to bring fant defendant 
‘7474. Coardinn not to receive 
for infant plain- property until smarity 


Favust be appecntad. 
Soe «73, skearily. 
oo 474, Last two sections not to 
‘Erenvot guardian for iply” to gemeral guard 
Mil ATt, Uasbility of defendant's 
‘Clerk, when to guardian for costs. 
43 Guardian for absent tn- -. 


468, Where an infant has a right of ction, he is on- 
to maintain an action thereon ; and the sam: 


Before a summons 
 & competent 


“aig ear as his @ 


38 Han, OL 


ry 





17 Abb. N. 
90 
17 Hun, 569, 


17 Abb. N. 
©.100. 
1H N.Y. 68, 


ob INPANT PARTIES, $4471 


thereof, éxcept where such infant prosecates as a poor per. 
son as provided for under section four hundred and nfty- 
nine of this act, in which ease secarity for costs shall not 
required, 


$470. The guardian must be appointed upon the applica- 
tion of the infant, if he is of the age of fourteen years, or 
upwards ; or, if he is under thatage, upon the application of 
his general or testamentary guardian, if he has one, or of a 
relative or friend, If the application is made by a relative 
or friend, notice thereot must be givan to bis general or 
toatamentary guardian, if he has one; oF, if he bax none, to 
the person with whom the infant resides. 


$471, [Amd 1879.] An infant defendant must also 
pear by guardian, who must be a competent and. i 


responsi 
person, appointed upon the application of theinfant, if beis 








27 Miss. £33, 
Hi 


jum, 4 


% COMPLAINT. 8 4745. 


security for the faithful dis his trust, before receiving 


thoney or property of the Tee ater judgment or order 
in the action. 


ATT. A person fe pom wal prescribed in this 
article ot wn infant mene an vactiect Tenet is not linble ee 
the costs of the action, unl therewi 


tise order of the sourt for parabeal masondeete 
(CHAPTER VL 
PLEADINGS IN COURTS OF RECORD, INCLUDING 
COUNTER-CLAIMS. 


TITLE L —Tue CONSECUTIVE PLEADINGS IN AN ACTION. 
TL—PhovIsIONS GRNERALLY APPLICABLE TO PLEAD 
ax0% 


pam Fires pleading to be eom- 
a9. ons complaint, when to 
merved. 


480, Consequence of failure. 
$1. Complaint what to con 


482 When interlocutory. and 


£ 478. The first pleading, on the part of the plaintiff, is 
‘the complaint. 
79. (Amid 1877.1, TE ft thi 
Leta te oti aed eae 
a nee | 


without the 
worney imay, ab any time within twenty days after the ker 
vice of the simmons is complete, serve upon the 
attorney a written demand of a copy of the comy ‘which 
must be 1 within twenty days thereafter. 
may be incorporated into the notice of appearance. But 
where the sume attorney appears for two or more 
ofthe complaint need be 
f a copy of the comy 
for a defendant, he appears 
the last, defendant must, antwer the mane 
‘days after he appears in the action, 
plaintiff's attorney fails to serve 
oa presoribed ta Ths lest ekcod 
y ole courttara damiealetiey complaint, 
« ‘The compli 
itle of the actiog, specify 


Me 
i; sf is brought in the supreme court, 
the name of the county, which the plaintitt ins the 


Gessynates: 
, place of trial ; and the oumes of ull the parties to the 


pln and defendant. 11. Mise. 139; 31 Man, 432,22 App. 
Div. 400. 


2 A/plain and concine statement of the facts constituting | 
each cause of action, withoul unnecessary opens 








so] DEMURRER. Bisa 


8 488. [Am'd 1877.) The defendant may demur to thy 
complaint, where one or more of the following objection 
thereto appear upon the face thereof, 18 Mac ta. 

1, That: the court has not juristietion of the persnm of the 


defendant. 
2 That the court bas not jurisdiction of the subject of the 
action. 


¥. That the pluntiff hax not legal capacity to sue, 

That. choke is unotber mastic pending: Betirene ki name, 
parties, for the same cause. 

1 bat there ie wiinjclnder of nities ASTI, 

6. That there is a defect of pa iff or defendant, 

. 7. That eanses of action have been improperly united, 

16 Mise, 96. 

8 That the complaint does not state tacts suificivnt to com 
stitute a cnuse of action. 
§ 489. [Hepecled 1877.) 

31 Hon, 301; 490. (Am'it 1877.] The demurrer must distinct! if 

83.14 49. anon jections to the yeah ther wise it amay berdiere, 

ded. Au objection, taken under subdivision first, second. 

rth or eighth of section four hundred and eight tot 

Usa ‘act, may be sated in the language of the, subxiessoa; 

an objection, taken under either of the other subdivisions, 

must point out specifically the particular defect relied upon 

€ 401. (Repealed. 1877.) 

§ 492. The defendant may demur to the whole i 
orto one or more separate causes of action, stated im 
In the latter case, he may answer the causes of action not de- 
moni 

§ 493. The defendant muy also demur to the reply, or lo 
Gsoparate traverse to, or uyoidance of, a defence ar comm: 
terclaim, contained in the reply, oo the groumd that it ts in- 
sufficient in lave, upon the face thereof. j 

§ 494. The plaintiff may demur tou counterclaim of a de 
fenee cousisting of new matter, contained fn the answer, oe 
the ground that it is insulficient in lav, upon the face theresf, 

$496. (.Am'd 1877]. The plaintiff’ muy also dengrtoa 
counterclaim, upon which the defendant demeinds wn afllvma= 
tive judgment, where one or more of the following objections 
thereto, uppear on the face of the counterclaim 

1. That the court has not jurisdiction of the subject therenf, 

2. That the defendant bus not legal capacity to recover 
upon the same. 

% That they 
Pat ie eo i tof the character spheiticd im. 

4 iat the counterclaien is nob of e act 
section five hundred and one of this act. 

5. That the counterclaim does not state facts sufficient te 
constitute a c% f action, 

“im Y es. § 496. nid jem A Benue one re Nast 
section, must. distinctly specify the objections to the esanter= 
claim wewkse iC may be disregarded. The mode of spect 
fying the objections is the same, as where a demurrer ix taken 
to a complaint. 


497. (Am'd 1877.) Upon the decision of a demurrer 
ither ut a Zeaeral or special tere, oF Mn Uke COMM. Ot y 
the court muy, in its discretion, allow Use yarvy mi! 


reed 
eens 
eRe 
© ie 
BE ae 


sug 
8; 








(09. N.Y. 531 
Dilino. 71, 


© Mine 1605 


20N.Y Supp 
108. 


100 


602, }Am'd 1877.) But the counterelaim, in 
zpbdivision second of the last wection, in suljeot te follow- 


rles = 
a ‘oe aeons fond, upon a contrac, which sheen 
assigaes e party thereto, other than a. egotiable.promn- 
issory note or bill of Poa 2 sane ee the: 

ty thereto, or un ass; Lime of 

¢ assignment. thereof, ood ee me to the “tefendant a 
good faith, before notice of the near: 
‘as a counterclaim, to the eens ffs Genagh tf if 
it might have been so allows ee party, or the 
‘assignee, while the contract Delonged 

2 If the east i mee a berets p Sennen yeaa or bill 
of exchange, which bas been assigned to the plaintiff after @ 
‘became due, a demund, existing aguinst a person who ta 
ed or transferred it, after it became due, must be allowed as 
a counterclaim, to the amount of the plaints demand, if 
might have béen so allowed against the assignor, while the 
‘note or bill belongs od to him. 

& Lf the plant 
in the sume of a 
contract upon wi 
bepped sh not be aimee = a Coane sletaty Caceres 

a. demand exisijng ngainst the person, 
‘or for whose met the action ts brought, as will eee p= 

nd, must be allowed as & counterclaim, if 
ve been so allowed in an action brought by the pers 

son benoliciully interested. 


§ 503 [Am'd 1877.) Where a counterclaim ieeatabtid. 
ed, which equals the plaintiff demand, the j 
be in favor of the defendant, Where it is Jess ‘than the the 
plaintiff's demand, the plaintiff must have Fm for the 
residue only. Where it execeds the plaintiffs demand, the 
defendant must have judgment for 
thereof ws is due from the plaintiff. Where part of the ex- 
cesi is not due from the plaintiff, the judgment dogs not 
prejudice the endant’s iL to recover, from another per- 
son, 80 much thereof as the dqaant does not cancel. 


604. In a case not, specified in the last: section, where 
wai eo dep soe pat enelted ‘tities tie defeudant: to 
nent, demanded in the answer, 
auiGsE be retidered for the cle(ontiant acbordiomtt 


§ 605. inan action ugainst an executor or an adminis 
trator, or other person sued ina representative capacity, the 
defeadant may set fortb, 4% 4 counterclaim, a demand belong- 
into the decedent, or other person whom he represents, where 
the person so represeuted would have bees entitled to seb 
forth the same, i an action against him, 


§ 506. Inn action brought by 
trator, in his representative capaci 
decedent, belouying, at the time of his death, to 
‘ant, may’ be set forth by the Sefendany 28 9. aS 
if the action had been brought by the decedent in bis lift-titnes 
and, if a balance is found to be due to the defendant, 
ment must be rendered therefor against the 
rupresentative capa 
a juczment, only 
judgment, in an action against the 








ee PLEADINGS GENERALLY, 5 SISIS 


ave. Div. denial of each matetial allegation of the counterct 
troverted by the pkaintif, or of any kuowledge or 
tion thereof sufficient to form a bebef : and it may set orth tn in 
ordinary and concise language, without Tepctibtet, Dew mistber 
not inconsistent with the complunt, constitating a defesce 
to the counterclaim, 


§ 516. {f the plaintiff fallsto reply or demur to 
claim, the defen ay appl yoo Rott for on 
thereiypon ; and, 1f thw cage recqdiros mi ar reference may 
ordered, of a writ of inquiry may be analy 
ebapter eleventh of this act, where the ‘ita bes for 
judgment. 

$ 616. Where ane Bosc ten=| new matter, cotati. 
ting a defence by way ee, the court may’, is 

retion, on the S tetiante peti direct the 

to reply to the new: matter. at cute, the reply, an 
proceedings upon failure to reply, are subject: five 
rules as in the cuse of a counterel 


§ 617. [Am'd 1877) A reply may contain two or 
distinct. avoidances of the same fcfendss or counterclaim 5 
they must be separately stated and numbered, 


TITLE U1. 
Provisions generally applicable to pleadings, 
#66 Application and affect of 
mo. Fasilons to be liberally 
“to be muh 
within = what 
6 10 be served, 


sa, When sfendant 10 serve 
‘Sopy ‘anawwer “on coados 


dant, 
822, Allegation not denied) |. Plead Maes 
when to be deomed trie. ‘urmstanoesy fe er 


, elroy Blowtiogs: how 


certain allegations and 
doniale i verified plead> 


fas. Verloation: how and. tty 
sehom ti 
0h. Form of affidavit of verlti- 


r, When verification may bo 
confined. to a counter 


defective veri- Sapples Necusatal pie 

“waot of vere S44 Senbdalous ach rte 
toatior may bg. ontered 

tant nok ex Hrlokon out, 


 Imsefnite and uncertalm 
allegations. 
9). Private statute: how plea- 


£518. This chapter precribes the forma of pleadings im 
ction, and the rales hy which the sufficiency thereat i 
determinta, except whore spectal provision ts othirwie 


© Hus, a 
Trius ae. an 























ne ARREST. BO 


isuiing of the mandate in favor of such creditor, #0 as to pro. 
wuce @ erated und extended imy be den of 


nob yet leer tiny 
ment by virtue of such mandate, 

‘tion was commenced, unless 

application should not be granted. A. 

uaprovert reserived in thie section shall not bo arrested Gpon an exe- 
cution pened upon the judgment in the uetion, 


ARTICLE THIRD. 
DISCHARGING THE DEVENDANT UPON RAIL OR Deposit ; JUSTE: 
FICATION OF THE BAIL AND DisPostrion OF THY Diroxtr, 
13, Defendant, tobe dlecbarg- 
on, When Jeteodant ay eloct 


re bail, ete, or bond 
foe 


5. Und taking of of the ball: 
what to 
me, Bramipaion e ot persons 


fheatio 
new + anderaing ‘fother 


‘8T), yasliesiione of ab: 

(650. Jastifioation of tail. 

‘S81. Allowance of bali. 

8 578. The defendant, at any time betsre he 1s a ree 
tempt, where the order can © CORE OF 
In any other, ease, Tne ‘before execution nigwinat, Ris 

son, must be discharged 

, oF pen deposit 
: The defendant 





iUted to jail. 

|, by virt onder of arrest; aud fi haere 
irtue of an order of axvesiy at ant Gr Toe | 
ent has been rendered against him in the wcHda/ba® ial] 

1 against hi= person has nob been iswed, be may elect, 
ive a bond Nor the libey of the jail, or to give — 

‘a deposit, as prescribed in this ES, ] 

ANY. 8 676. The defendant may give bail, by delive 
ane rae ne ares fed si er 


127 14. ko, written undertaki ‘the sum 
mane sul 


wuld be granted only by the court, 
tha th ° directia Hen of panty or of an 
appeliate Li cre 
ing hin to perform the act specified tn eae ct 
fwult of ‘hts so doing. tt be will 
an v 


“¥ 80 in original, 








8 682. Th 
ie ih te sol the sum fled in the order. ‘The sheriff 
# certifies! the 


18 Abb. N, 
©, 330. 


us ARREST. BST 
ofomdent rang, di instead of giving oail, dep | 
| 


must thereupon give the 


fendant te of 
It, aud diseluange him from custody. 


depos 


eeivi cone 
Bors ad af mag he 
heritl “ aid estpacd me oye 


tn Be popes 
hoe tal given, va and Firs rains 


to 


mor ise before the tration 


e defendant, or 
‘and ib must be refunded accordingly. 
585. Lf money deposited is not refunded, as: 

in dot sto sae ie te of are 

‘could be granted on! ly by the court, subject to the direction 

the = ma fasion vequiren: before ps after pee 

Ina ‘case, if 16 remains ou deposit, wl 

ment ia rendered for ths slain, it must’ be a 

the direction of the court, in satisfaction of the ja ni 
iia Rimes ee ama 
thet is for tl or 
or is discontinued, the sum and 

ae must be refunded to the jefe oO 


586. At any time before the Sepoals ts id into court, 
ae defendant cy Aver to the aber aati 
to a 5 in event 
the defendant Deotines ettitied eyes ie 
out expressin, any, other contingenay. 


© cuperity wh ain 
thereof, with the ent he ae 
tbe two certificates of payment Into 
deposited ia decined the property of the third persce, 

‘ious interest U tod subject et bob gh 
ry pereitiorat the Sefer where the direction eee 


Tiel mone whe ot the rete eae must oe paid 


by the provisions of the het: i: 
Fequired to be refunded tothe defendaut, or hie cy 
ve 


8 587. CAm'd 1877. 15 Nig the defendaat is 
ho escapes or is ‘the bail, if sie 


BOE justify, when th ire not necepted 


to pay the deposit into court were 
red light three of this act, 

ay, except in an era 

Be ee giving ond 


. ral 
1, ab uny thine before the ecart dinects 
1 spocilied im the order 
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593. ceiore For the 
are final! inged, may thems! 
Freten ttn eudore on ertit 


taking, may ‘another 
Tore of the buil may tus arrest wo 
although the others do not join with him or 


§ 694. Where the defendant surrenders himself 
eration of his bail, he must present himself to the sheriff, and 
require the sheriff, in writing, to tuke him into custody, 
exonerntion of his bail. The “iff must detain him 

‘tn subdiviai 


the may be 
section five hundred and ninety-two of this 
ad pope an abe 
wileges, und ix sul 
ition at balls shu fd 


ven by his, in 

Himself from fatty, meat 
fendant in the action’ But this section dacs not 
action to recover a chattel ; to @ case 
arises to an action pinned the bail, in consequence of 
or omission of the sheri 

§ 596. Inc of alae tsp nth he ara 
Sepa may ke proceeded against by action, and nob 


a OT aa ei be brought, as pl ge 
‘section, In @ case where the order of arrest coal 
ted only by the court, at any time ‘the bail 

in to comply with their undertakings Where the 
taking given in an uction to recover a chattel, an action 


brought thereupon, at 
His oc parle unsatistiod, ‘of'an exxcution fee the delivery 
a nomenon, of the chattel, with respect & which the order 
d. so action cannot 


i 


u 


rani have been complied w 

execatio 1e pro} ol 

must hive teen ied to set ener ofthe in which bé 
Was nrrested, and returned by that sherit, wholly’ oF partly 


wnsatistied, 


sa das after its receipt, to 
be found within his coumty. 

1877.) The sheriff must diligently endenyor 
xecution issued and delivered to him, as pre 
lost section, notwithstanding any dinmetion be 

Aff, or his attorney. 








ms INJUNCTION. 58 601-610 


vided for in this section, isdeseribed 1m satis AnD cone 
there the right to to an mjunetion « Aiapexia Upon toe teuase oe] 


§ 604. (awa 1077) "Ta ether of the following cases a 


Led may 
1. Where it appears, weerts nna the de defendan dure 
ing the ele ris action, is i dol is 
done, of threatens, or is al 
oure, Teckenss ‘be done, an 
it, ‘ing the subject an 
render the judgment ineffectual, an injunction order may be 
granted to restrain hit therefrom, 

& Where it appears, by affidavit, that the bre oe 
ing the pendency: ‘of the action, 
remove, or to dispose of his property, with eae eaenoal 
the plaibhff, an injunction: order may be granted to restrain 
the removal or disposition, 


[Am'd 1895, amendment to take effect 
18h Ste wod by statate preter | 
6 fee oe pe et of State of Sarena aad 
. ie Orn, OF & ‘or them, 
14. ¥. 261, pies the performance of that auty, orto e ond 
tion of the statnte, shall not be eect | 
Pasten court, at a term thereof, sil in th ie 
in'which the oftcer or bowed fe ecntea or the duty is re:| 

Re apart and 0) ager ons the 
pare ered ‘oF other poraon 10 be fe 


N.Y. 51 606, Except where it is otherwise 

or ou. vga wn iajunetion order may be granted by oe arene ed| 

8) sa which d ts tla is brought, oF by ee thesent pa 
e; and where it is gran! @ judge, it. 

Sarcreck af tie onder of ths Cour i matt 


§ 607. [Amd 1877-], The order t granted, wher 
the court or judge, by the the alld ofthe pian 
Micient krounds exint therefor. 


8 606. (amd 1877 | Theordermay be 1 to accom) 
pany the summons, or may seat time. after ater th ca ‘commencement 
Pf the action and before nal judgement 


609. [Amid 1877. | 
without moor inthe of the court oF. Jude ‘ste 
which cuse, it can be gram 
‘notice, or an order to show cause. Where na 
i ction is made upon notice, oF am 


before or after answer, the cou! = 
the hearing and get 


61 
Beret .f 210, mange crt 
¥. aes by delivering a fat on thereof 5 Fre 


unted by a judge, it ma whowing the 0 
Siler, and delivering a copy thereat. ‘Service ot the 
upon & Corporati as preserved this 
making personal service of @ summons upon & © 
Copies of the papers, upon which tue order w 

be delivered with the copy of the order. 








MCiy. 
‘m0, 


9 App. Dir. 
3 Arr 
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rections, as justice swith respect to canal the une 
aerator ven by eps megvemgi fl gif nsken enol 
the collection of the judgment; aod requir 
ing the pralen gat to bo discharged of resort 

§ 616. An injunction order shall not be grunted, to stay | 
proceedings in an action of ejectmnent, or for dower, after 
Yerdist, report or decision, ualess the party applying thers: 
for gives an meres pp site 3 to pay t) 


the party enjoined, is representat ark all damages L 
A not exceeding a sum specitied tn the tnd aad | 
awarded to him, ip the action whorein the injunction — 
was granted, 
617. Where un undertaking ux preseribed 
ence Ser tha asanges to bare upon the oe 
ihe tennction ‘order, or the decision of the action pede hye ee 
Besta ea if include, not only the cee remonnble rents and 
ie real property, reco ‘report, 
erection, But all waste Ssemnitiod poe the property, attae 
ie grant af tbe injunction. 
618. Inawcase, where money 
ng sections of this urticl ‘Saari | 
nay. dispense with the payment, and 
to give, in liew thereof, an Vis arte 
pay the sum’ specified, 


§ 619. The foregoing sections of this article do not 9) 
to a case, where an injunction order is applied for, to 
proceedings in another action, on the that a 
Yordiet, report, or decision therein was obtalued 

fraud. t’ case, the court or judge grant 

fine Seder may dispense with te aescenor 
excoution of an undertaking, except ax prescribed in 
section. 


§ 620. [Am'a 1877, Most 


Pro. wise mare by law apn eo 


ge au ey to the § eth thas the the plaintiet anil Sel pe , 
ty enjoined, such ds not exceeding a. 
epee the undertaking, ax 3 he sek uay sustain by pint 
injunction, If the court foally decides that 
was not entitled thereta, 


ah O2t, The foreucing provisions of this article. do ot 
fect uny special stalutory provision, wh 
ing an injunction order may be 
Sai aene in a pa 














ATTACHMENT. 1a 


Bt ts an order -btained therefor, ax preserity a 
sani if publication hos been, or is therenftor « 
‘the service munt be made complete by tle cont 


1877.] ‘TE plaintiff procuring the warrant 
Miter the granting therest, cnuse the 


it was granted, to be filed in the office © 


$640. The j Qefore granting the warrant, must 4 x ¥ sep. 
‘@ wiitten uidertaking, on the part of the plaintiff, erct (7. & 
twureties, to the effect, that if the defendant $31 
ent, or if the warrantis vacated, the plaintitt 
‘all costs, which may be awarded to the defendant, 
which he may sustain by reason of the 
nol ezonoding the som specified in the un 
nst-be at least two hundred and fiity doll. 


section docs not nj ply tom ago, where the ation ig 


for a cause section six bundred and 


a 
‘of this act, or where it is specially prescribed by 


law That becorley may be dispensed with, or where thesccur- 
ity to be given is specially rogalated by law. 


the plaintiff's attorney, and mnxt briefly recite the ground of #2 = 
Thenitschment, It may bo directed, either to the sheritt of 2% ¥3 


reese pena, to Choate of ex county. 16 Mise.410. 
‘must require the shoriff to attach and safely ke i dd 438 


of , Within bis county, which the defendan 
whith Be sy ave, at any time beforo final jud 
theastion, ‘88 will satisfy the plaintiff's deman 
‘isdexpenses. The amount of the plaintiff« doman: 
be specified in tho warrant, ax stated in the affidavit 
rants may be issued at the samo time, to sheriffs of diff, 


$641, Thewarrant must be subsorib: d judge and 4 Civ. Br 


tal ven wpon iting a warrant of at! 
SS ee 
orfor any other cause. 





ATTACHMENT, 


ARTICLE SECOND. 


Execvrixoe rie Waneant, rexpixe THR AcTION. 


O44 Sheriff must attach proper- 
ty of defendant. 

645, What interest in real prop: 
erty tay be attached 

(46, Atlachment of anpald aul- 
coription to foreign eor 
poration, 

GAT, 1d.5 Intorent tn 
ation, 

208. 1d.; negotiable 
waente. 


corpor: 
inetew 


# 640, How property to be attach 
<4. 


630, Corllficate of defendant's 
iut-rest to be farmiabed 

651, Parwn refusing eestiicats 
ay be exantitied 

(92 Rightsof owner or master 
Of teased Ge whiteb goods 
have been abiyiped 

883. Forogoing arction net to 
apply in certain cases 


" {The Union s 
| ton Surety and Guaranty Co; 








ah ised 
ri 

tra tian 

4 Mine, StL 


28 Hae, 
B2NY. Bhat 


1 Moath. Le 
Bul. 4. 


. tion or corpor 


ATTACHMENT. 


‘upon a cause of action aris 
bond, a a ‘or other 
mouey only, negotiable 
to became ‘due, executed by 
Inenty state, colimty, public “ee, “rican 
other Karierre ‘or by a priv: 
without State, which ‘lon ae athe 
found within the county. The levy 
pons deere a levy upon, poe ee 
the debt thereby. 
§ G40. [Awd 1879, 1859.) A levy under a warrant 9 
tathnent must be made as follows ; 
3605 115 N.Y. 2M 5 10 Te. 402, 18 App. Diva: 134 N.Y, 68, 

1. Upon mal property, by fill with the olorie of the ¢ 
ty where it is situated, & notice of the ; 
tlumes of the parties to fhe action, the amount of the } 
tis claim, as stated in the warrant, and a description o 
partioular property levied upon. 

The notice must be Loja poate A the plaintiff's 
adidiug the office address; ‘be recorded 
hd clerk, in the same foo ini in like manner, and 

fect, as a notice of the pendency of an action, 

2 pon the weronal property y capable of manual deli 


io including a bond, a. promissor 


the payment of money, by 

actual custody, He iust thereuy 

to the porson from whose possession 
the warrant, aud of the 


3 Upon other personal ety, 
of the wurrunt, wade polioe sat 


with the person holding: the Pa 
mad, other th citled in the Yast sul 
inst. whom it exists; Crs 
no soak of an sociation or corporation, cr int 
the president; or other bead of 
cortoation or the secretary, cashier, orn 


4. erty discovered in 
scribed in subdivision two of ‘section sc uparad 


the aps ion of a shoriff, holding 0 
ment, the president or other Tread of an 
‘or hier, 
aazent thereof, or a debtor of ; 
Fag propeety, iootadina 0 boccl pout asctar note, or oth 
Pr the payment of money, belonging to 


_ ant, must furnish 


stock 
dends declared, 
nature, and cleseriyti 


bold, or ae ¢ debt or demand owing to the 
cuss req 








on td. oe, 


2 Hun, 307. 


‘M1 Huo, 254, 


cs oe It andl bof solaris admis. 
ly) it has made: wut a fore: final iL. 
the kherif may in aid of said attachment, maintain wn action 
against the aituchment deWior, and any other oats 
sons, or uguinst any other person or ma 1 tthe 
discovery of any thing in acta, or 

to the attachment debtor 


aidof said attachment, also maintain any other action agaiast 
the attachnsent debtor and any other tia of \pertoms or 
against any other person or persons, which imay now be main- 
tained by fudgmeal ‘creditor in a court of equity, either be 
fore the return of an execution in aid thereof, or enc, 
Telurn of un execution unsatisfied. |The 
the above-mentioned actions must provide direct that the 
Said property sill be applied by the sheriff, to the satis{ac- 
tion of any judi the plaintiff may obtain in the 
attachment ‘el 
656. [Am'd 1877. property attached, other 

pe Se fs perishable, ples court or rs} may, by snvorder 
made; with or without notice, as thé ergency 
its or his opinion requires, dircot the sheriff to sell it at pub 

auction, and thereupon the sheriff must sell act 
it consists of Hive animals, the same procer 
but such notice shall be gives to the far ree 
the application for the order, ws the com 
The order di the sale must preseri 
of the sate, and notice thereof must be oy 
and for such time as ss prescribed in 

tnust retain im his bands the proceeds of the 

dlocting his expenses, us allowed by the court or jt 


§ 6577. If goods or effects, other than a vewel, in bt 
as the property of tho defundash are olaimed by ori 
of another person, us hls property, the shorif ming, Ia 
cretion, empanel a jury to try the validity of tbe dane 
$658, [Am'd 1877, 1888, 1895, amendment to abs et 

September 1, 1895.] If, by their inquisition, the. 5 
the property of the goods or effects to have pt Ma 
claimant, at the tine of the le osheriff must forthwil 
doliver them to him orhisagent, unless the Pisiatitl gives an 
undertaking with sufficient sureties, to indemnify the 
for the detention thereof. If the undertaking is Ser ses 

detain the goods or effects, as the proj 

t. Where an undertaking is siven toi 

ymust, within twy 


is agent, and the attaching ereditar 
sribed to the warrant of iit 
| nidertakin, 
the justifieation of tle warctien thereon. 
must take place before a jndge of the court out of which the: 
aitachment was iemed, at a time to be specified in re 
wotice, which must not be leas than two por more than five 
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aithor reriy any time before the warrant is vacated or 
Snwulidd, difoet tie sherift to commence un 
Se upon such terms and condit 
regulations, between him and the ap 
just. And if the warranb of atta 
the the defendant in the attachment, his 
sonal representative, may commence and mun 

tie undertoking, eo may be sabetllated, in place of tbe 
sheriff, in an action pending thereupon, 


§ 665. In such an ws the claimant may show, in bar 
of u recovery, that he owner of the vessel, shure, or 
interest, nt the time wheo attached. If 

passes against him, the min is entitled to recover the 
‘amount of the valuation, bi ith interest from the date of the 
undertaking. 

§ 666. Where = foreign vessel, or a share or interest 
thervin, is attached, it mast. be valied, as cribed in sec 
tions six hundred and sixty, and six hand: at of 
this act, upon the application of a person, wl 
davit, to the effect a iit he is the owner thereat o that be is 
the agent of a person, naming him and his reetdehos Wwhckn he 
pare to be the owner of the vessel, share, or interest at- 


§ 667. (4'd 1877.1 Scch notice of the application must 


be given to the plaintiff, as the court or judge deems reas 
onable, | 


§ 668. Within three days after the ‘yaluation i satura, 
tho plaintiff nmst give, to the person in nee 

cinics te snade, an undertaking; wilt? balficiane 

proved yy the court or judge, who must ay ch cas in twice oe 
‘appraised value, to the effect 

‘us may be recovered fo1 ing, the 9 

in an action brought against the sheriff, or the 

attachment, within three months from the upprov: 
undertaking, if it appears therein ne er 

interest belonged, at tbe tim 

whose behalf the claim is made. 


ogo rant 
Wecreet so claimed, 


§ 670. If, after such an undertaking is given by the plaim 


tiff, the warrant ix vacated or annulled, of the attachment ks 
gees as to the verse i 


ok 671. If the undertakingof the pee isnot 
eis not inderonified, as prescribed in this 
one month after the defendant Weoomes Oy wo 
yen share, or interest, ts 50 

the sheriff, in whose custody 
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therefor has been given to the sheriff; tnt, before doing sn, 
the court or judge may require that notice of the application 
be given to the plaintiff, in any other warrant inst the 
same defendant. And shel terms, conditions, rogula- 
tions may be imposed, in the order granting Wave, ax the 
court or judge thinks proper, for the due protection of the 
rights and interest of ul interested In the disposition 
of the proceeds of the action, 
679. Leave may, in like manner and with like effect, be 
rane to the plane fate warrant, to be joined with the 
riff, in an action brought by the sheriff, in a ease where le 
might have procured leave to bring the action, as prescribed 
in the last ions Upon an application therefor, the 
court or judge may, in proper nse, require the plaints to 
provide for the expenses in the action, ulready incurred by 
sheriff, ‘The application must. be denied, in case of aa wti- 
reasonable delay tn mulcing its or where at, application was 
made, before the action was brought, and the plaintiff n 
lected or refused, without a good excuso therefor, to comp! 
wilh the terms, conditions or rogulations then impiaed, 
§ 680. The courtor judge may, upon the spplicution of the 
sheriff, or of the defendant in the warren ring the pen- 
of an action, brought as preseribed ‘the last @ 
sections, direct us lo the conduct, discontinuance, or settle 
tment of the xame, and as to the applieation oF disposition of 
the money or property recovered therein, as justice requires 
681. Upon the application of either party, and proof of 
wn gepect Cf the Shot the count or fede Say 
wire the sheriff to return an inventory. Dis iene 
such an order may be punished, us u contempt of the court. 
ARTICLE THIRD, 


VACATING OR MODIFYING THe WAKRANT; DISCHARGING TITE 
ATTACHMENT. 


§ 642. Motion to vacate or modi-  @ GL Sureties to Justify if pe 
fy warrant, or incremee xe 


OL, Sheriff. retain . 
ty ant jostieealtion, 
iH " 


curity. 
6s How motion must be 
de; opposing it by 
ine fs 


fos. 
sz, Defetidant may apply for a, 
discharge of attachment ia valite. 
O88. Undertaking to be given. 006. When plainsifl entitled to 
689. Application notion of amy apprioatiog, 
‘eral defen ete. 
"ed 1877.) The defendant, or a person who has 
is property, after it was 
he netunl cations + 
proceeds thereof, to: the 
in Ube action, apply tor 
noi norease the x 
the plainti Unwas forms of retiet, 
cr, or in the alternative. L$ App. Deve ai 


anil by st Juego val of SOUrty 








therein specified. 


§ 693. If a warrant of attachment is levied 
interest of one or more partaers, in goods or chattels of 


ip, the other partners, who are not defendants in 
Fes ction. or any of then, may ut any tine before final 
teat, apply to the judge who the 
court, upon an affidavit showing the 

discharge the attachment, as to that interest. 


i ‘the 
 uodlertaleing, with at least tro sneer 
cffect that they will pay to the sliriff, on de- 


amount of any gaint, whic be recovered 
rwho ied Fealoat in the ben 


ner who ix action ; or which 
against him, im any other wherein 
her partuers are not defendants, und wi a Wwar- 
ttachment, or an execation, may come to the sherifls 
any time before the warrant of 
annul 


urpose of fixing the or determining 
ies, the court oF may receive 
or may direct a reference. 


£ 696. |. court oF jude may dineot, that 
the plaintiff have « Spplieation ‘Tore discharge of 
property, rl ruicle, or of the hearing under 
an order of reference, macd ri 1000 5 
and if the applicant docs 

given, the application may be dismissed or 








tat 
|, awe the 
to thesame duties 
and 
pareintm 
under which it, eas altacl 
§ 703. Where the pst in & warrant. ati Mate 
has commenced an netion, in the name of himself andthe | 
sheriff jointly, as presoribod ints ite Plalntif in a fusiog 
warrant may apply to the court or j iret as to the 
conduct, discontinuance, or settlement 
ave tering, donditions ahd regulations as to the 
Thereof, inthe interest of the applicant; and such onler may 
be made (hereupon, ax justice requires’ Ef the first warramt 
ey pater is released or ie by 
cause of ction. proacouted 
the plaintiff therein and the sheriff jointly, the 
wurrant next in order, may, upou Bis awn Op tio, route 
stitatod ws joint pinictift with the sbeniit, Uy wn orden, made 
us upon an application for leave to bring suc! rr 
ot 704. A plaintiff in a second warrant may apply to the 
pork pe thee, upon notice to the plaintiff in the wor 
rant, he sheriff, for leaves essing aad Sen ih 
the hase of himself and the shori any action, which 
might be brought in the name oreo hecho i and the 
sherif, “If it appears that the  plainti first warrant 
jects or refuses to be jolued with the sheriff n such an 
‘or to compl} with the terms, conditions, and 
dona, aponed, ethic granting bin an order for that 
vor upon the hearing of in spplioadion, 


4 ooaientaine 
imaelt and the sherif jotatly, 

Fock, as if his was the ree vee warrant 

& '706. Wherethere are more than 
ment, against the same defendant, the plats 
ent warrant have, aocondling to their respective 
the sume rights and privileges, as Sais a lalat, 
all senior warrants, whieh the plaintilf 
fi. the plaintif in 


share or inter 

tbe FOS And the plaintiffs is twoor 
more junior warrants of attachment, may, 
wnong themselves, take jointly, aud for their 


NERIGLE FIFTH. 


Pacgexuuns. AFTER JUDOMENT; RIGHTS OF Palernes axp 
Y THE SHERI, AVTES THE WARRANT Bs 
ED OM ANNULLED, OM THE ATEACHSURNT 
DISCHARGED. 
2 TA, Execation ty tesuetoabus § 707. Osly aitabhed’ peopeny 
Ifaive has bevied, anid when stirstneas 
ot persoually served, 

















‘before entering u 
oper clerk, = to the 
peor! 5 at Cat its fac jont sureties, in & penalty 
xed by the court, jade, or referee, 7 Ppoint= 
ment, conditioned for the faithfal discharge of his duties == 
receiver; and the execution of any such bond by nny fidelity 
or surety company authorized by the laws of this state to 
transact business, shall be equivalent to the execution of 
said bond by two sureties. And the court, or, where the 
order was made out of court, the jadge making the order, by 
or pursuant to which the receiver was appointed, or his sue. 
cessor in office, may, at any time remove the receiver, or 
direet him to give a new bond, with pew sureties, with the 
\ike condition, But the foregoing provisions of this section 
do not apply to a cise where special provision is made by 
law, for the security to bo given by a receiver, or for in- 
creasing the same, or for removing a receiver. | A receiver 
who, having executed and filed a bond as provided for in 
this section, before presenting his accounts as receiver, aust 
ES notice to the surety or sureties on his official bond, of 
‘is intention to present his accounts, not leas than eight 
days before tho day sot for the hearing on sald accounting. 
The same notice must be given to such surety or suratien 
where the acoounting is ordered on the petition of a person 
or persons other than the receiver, and in no case shall the 
receiver's accounts be passed, settiod or allowed, tnless the 
said notice provided for in this section shall bave first been 
given to the surety or sureties on the official bond of such 
Teoeiver. 


fe 16, [Am’d 1895, amendment fo take gflect Jaxunry 1, 
1! A receiver, appointed by or pursmant to an order of 
a judgment, in an'action in the supreme court or ac 
court, or in a special proceeding or the voluntary dissolation 
of corporation, may take and hold real property, apon eq le 
trusts and for such purposes n8 the court directs, subject 10 
the direction of the court, from time to time, respecting the 
‘disposition thereof. 


Derosrr, Detrvznr, on Conyataxce or Propesty. 


€ 77, Court may ord loposit. «—§ TL. Whe whori(fanas tate ard 
+ delivery of property in conrey, ate. prMpeNty 
‘@ertain caren, 
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FAF. [Am'd 1877.) Witere it is admitted, by the pleading 
£ He Bl that be bs, in sik posession or 
cog hi elt di Bred mkt Property ly capable 
‘of det bel ‘the subject of the ne ion or special 

by him a trostes for another party, or 
caged or is eth the court may, in 
its diserotion, 


on notice, that it be paid 
‘into, or. cette) livered to ty, with 
or 


that 
security, subject to the further di ion of 
the court. 


Hi, 718. Where the conrt has dirocted a deposit or dolivery, 
preseribed in the lastsection; orwherea Judgment directs 

Loeyr| make a deposit cr delivery, or to convey real proj 
nit the direction is disoboyad, the coart, besid punish 
disobedience asa contempt, may, by order, require 
repodr- ths tako, and deposit or deliver the money or other 


or to convoy the real property, in con- 
tvids the direction of the courts Pn 


ARTICLE THIRD. 


Grvenan asp Miscetzaxnovs Paovistoxs. 


echt iB Lam’ 1870] Where nn appli 

of arrest, an injanction, and a warrant of a! 
of is fn the sano action, agai 
ant, ii peatinaccely pears that, undes 
sireamstances of the caso, two or all of them aro 
sary for the plaintifl's security, the court or judg 
its or his Jiseretion, require the plaintiff to elect 
them. Where an application is made, to obtai 


cision, 


$720, [Am' 





Mla MISTARES, OMISSIONS, ETO. gv 


tho samo as in an action brought by him against the Lae 
for tio cause of action state, ci te counterclaim, thu de 
manding the Coe Pa, Aud forthe purposs of, 

ing to anch a caso tl ie ‘OFisiOns oe act, the defendant 
deomed the plaintiff, the plaintiff is deemed the — 
and the counterclaim so set forth in r tho answor is deemed 

complaint. 


CHAPTER VII. 


{MISCELLANEOUS INTERLOCUTORY PROCEEDINGS 
AND REGULATIONS OF PRACTICE, 


A TITLE [.—Mistakks, OMISSIONS, DEPRCTS, AND TREEOULAR- 
ries. 


TITLE If.—Texpen, axp oTwen OVrEns AND REQUERTS To 
‘THE ADVERSE PARTY, 


TITLE I1f.—Parmuyr or MON#Y INTO COURT, AXD CARE AND 


DISPOAFTION THERROF, 


TITLE IV.—Prockeprnos UPON THE DEATH OR DISABILITY oF 
A PARTY, OB THE TRANSFRE OF HIs ONTEREST. 


TITLE V.—Mortows axp onDERS GENERALLY. 
TITLE VI.—Miscen.aNeovs raacric® KEOULATIONS, 


‘EITLE 1. 
Mistakes, omissions, defects, and irrepularities, 


cured by verdict, $126. Papers lost or withheld ; 
by judgment. iW 
upplied. ‘T27, Order of court: when 

urt: 


M4 Han, 645; Am'd 1879.) Ina court of record, 
Re gh tal [Amid ate A has been rendered the jodgment 
ape ‘not be | ¢ shall any judgment of a court of 
T#x te, record be impaired xl by reason of either of the fol- 
135 %.¥.22 lowing imporfections, omissions, defects, matters, or 
Ist Id. 16. in the process, pleadings, or other proceedingy 

ec 


1, For want of & summons, or other writ, 





7 MISTAKES, OMISSIONS, ETC. ub 
@ Forany fault or defect in process ; or fur mixconeeiv- 
a oF awarding it to a wrong officer. 
z' a0 imperfect or insufficient return of a sheriff or 
viher officer ; or because an officer has not subscribed n re- 
made by him. 
a ‘etween the anmmons and complaint. 
insufficient peading * or jeofail. 
want of a warrant of attorney by either party. 


. For theappearance by attors: ‘wn infant party, ifthe 
nodict, report, or decision, or tho judgment is in his favor. 


aa 
The Union Surety ang Suaranty Co; 


“The Union 


n Surety and Guiiray as 





itting to all matter, withovt proof 
wih ti the reds Sepore: aor Gr doseaitat mat to have b 


MR fork initalbs fa the nega of 

inasumof money ; anys mao 
r, non 

name, sum, tion, or date hns oe ar 
in ony of the plo pea ings or other ps 

10, For am te ur tho nase bf Jur o-oo: 

1. For on infommality in entering judgment, or making up 
the judgment-roll. 

Tz For na omission on the part of a referee to be xworn : OF | 
for any other default or Pas ee of the clerk, or Any hee 

joer of court, or of a party, his attorney or counsel, by 

which the adverse party has not been prejudiced. 

722. Fach of the omissions, Texperfections de apd, 
variances, 9 eee tn the last scotion, and_-any other of ike 
nature, not bein the right and justice of the mat 
and not sttering ie ime between the pation or toa toll 

when nece be supplied, and the proceeding asnea~ 
ded, y the court wherein ¢ judgment is bea or by am 
appellate court. 

cee aes ‘The com ‘ipoblthe trial, oF ab | 

£ ther st; J defodeetiore te atter Judo, in 
rande of j ie a anal on such terms-as it deems j 
amend any process, pleuding, or other proceeding, by 
or striking out the name of a person as a party, or 
ting a mistake in the name of a party, or a inist 
othe or by mserting an illegation material te the 
change 


iehere the inept deen nub 
ce, by conforming oF 
moceedin fac proved, And, todvery stage of the 
Ketion, the court must disregard an error or defect, in. the 


pleadings or other proceedings which docs wot nifect the 


Jnbstantinl rights of the udverse party. 


Ty App. Dir. 
” 


de Sn) 90 Fan. 13; 34 Dao PN, Veo 
Yi Ize dd. 401, 1a ¥ tne Has ft he 
eis iva We SP apie sDNs a 














N.Y. 
mee a 
sy 9. 


} 
3 Civ, Pro, 


a 
49 Hun, 29. 
WN.Y.Biato 


10. ADD. int 
ae 


eee Se ETc. 9735-79 


miccbe iL re pnt right to: to ae io as 

bility a ee he defendant, are di 
amount of the radon: 

._ The attorney for s party may, at:any 

at aae trial, exibit to meet ar tie ave 
paper, material to bites West a soreitel ne 
sion of its genuineness, If the Sdmission is Bot give! 
four days after the request, and the paper is or nd= 
gitted on the trial the expenses incurred by the ty ex 
hibiting it, in order to prove its gene 
tained at’ the trial, and paid by the party refusing 
admission ; unless it appears to the satisfaction of the pies 
that there was a good reason fc 


§ 736. In an action to rare damage for breach of s 
pad the defend: ruey may, with the answer, 
a the plaint aintif's attorney, w wiitten. Ofer, that tt it 

the defendant falls in his etencas the damages 
ata specified sum. If the plaintiff serves ‘that 
he accepts the offer, with or berere Ke notice of |, and 
damages are awarded to him-on the trial, they must be 

‘assessed accordingly. 


‘737. (Amd 1877] Ifthe oe does not accept th 
offer, he can not prove it, upon the trint. But if the damages, 
awarded to him, donot exceed a ese sum offered, the defend- 
unt is entitled to recover the penses, nasmenrny incurred 
sig in preparing for the trial ‘of the question of damages 

2 expenses must be ascertained and the amount thereot 
a oa ty the judge, or the referee, by or before whom 


@ res. cm The defendant mar, before the trial 


boiler ie ‘the Di Liihs attorney, proper or 
nt to be tak 


or more del lestinsty, sod the action can be sere 8 
* offer may be made by one or more defendants, 
separate judgment may be taken. If the 
ten days thereafter, sorves 
written notice that he ac 


against 
ix or aguinst the defendant for @ 
the plaintiff for costa If the de- 
fendast, within te thereafter, serves, a 
attorney, notice that be accepts the offer, 
file the summons, complaint, answer, and cffertord or or con 
thereof and proof of neceptance; und thereupon tbe 
vast enter judgment accor in If notice of acceptance is 





MONEY PAID INTO COURT. 5 


the offer cannot be given in evidence, apon 


3, itthe 


is not more favorable to the 
idendant than that so 


he will not be entitled to re- 
eerer Costs from the time of the offer, but must pay coats 
fren that time. 


RAL Om Wins Peat HN Aeceptance, made ny pro- 


a 
it, hiv attorney mnst subscribo it, and ree 


four sections, ix mbroribo 


Be party 
tex thereto hia to the offoct that ho is duly author 
‘el to make it, in of the party. 


$ TEL, (Repealed 1877.) 
§ 742. (Repealed 1877.) 


TITLE IH. 
Payment of money into court, and care and disposition therecf, 


relating to 
smnoval, otc, of 

offloer. 
TL. Authority for payment of 
money by bank or trust 


744. [Am'd 1996, 
10 the oom 


ee the administration of y 

mea ee for eae and entityiog Ce 
copted shall bes cbunge npon the county where such recor 
docamants oF papers are recorded or Sled, 


; Miso. 994 





if 3161, 1265 
Consol. Act. 
7 Mine. 208 


ap 1161, 1385 
Conse: Act. 


care a. 


146 MONEY PAID INTO COURT, = §§ 745-718 


§ 745. Unless tho conrt otherwise spovially directs, 
money paid into court, must be paid, eithur direct.y, or by 
the officer who is aired by law first to receive it, to the 
county treasurer of the county, where the action is trinble. 
‘Where it i+ paid to an officer, other than the county treasarez, 
he must pay it to the county treasurer, within four days after 
he receives it. In tho city of New York, bo must pay it to 
the chamberlain, within two days after he receives it, A 
bond, mortgage, or other security, or a certifioste or transfer 
of stock, taken upon the investment of money yaid into 
court, innst be taken to the county treasurer of the coun! 
whord the fund belongs, in his name of office; or to sucl 
other county trensurer, ua the court specially directs, But 
this and the next section do not prevent the court, uj 
application of a party to anaction, from direeting im what 
manner or eee ape f paid into courtin the action 
be deposited or invested. 


$746. [Amd 1802.) All funds or moneys paid into 
court shall be deposited in such savings banks, trast cota 
bank, banking association or with such banker ax 


asignnted by the Comptrolir, ns soon, mx 


by the custodian thereof. But the money must be depos 
ited in the county where the fand where it can be 
done conveniently and eafely and with advantage 10 the par- 
ties intarostod. 


0 
omy, ‘bank associ 
‘by the comptroller of the 
comptroller. 


$ 747. [Am'd 1892.] Esch court may direct that 
money pais iis 
brought therei: 
whiel : 


id court, fosnded upon prop | 
isfactory to the conrt that such disposition of the property 
is bost for the interests of the owners thereof or parties in- 
torestod therein. 


1S. [Am 9 The provisions of the Lsst pre- 
ing section aball apply to all courts of record of the State. 





MONEY PAID INTO count. lr 
n’d 1877.) Acomaty (ren arer, or other offi. 


commit 6, or other trustec, in whose 


1892.) E) officer having : of 
Geli peopinsy tn the canisay cf the 





4 167, Con- 
sol, Act. 


sie vir? ae 


Ma SURVIVAL OF ACTIONS, § TH 


form and manner which he may prescribe, containing a trie | 
statement of bis accoants for the preceding year or froin the 
timo of the last report. T'hia report mast be verified by the 
oath of such officer, and must be accompanied by the certifi- 
cate of the proper officer of each bank or trust company, 
stating the exact amount on deposit with such corporation 
to the crodit of each case weparntely. Such officer or bank | 
or trust company ehall furnish any additional report to the 
comptroller or to the court at such time andin such detail 
ag may be required, | 
The comptroller is authorized to employ such spocial 
clerk or clerks ns he may deom necessary, to carry out the 
provisions of this act; and he shall cause an examination of 
the necounts of tho officers referred to in this act to besnade 
wy Jenst once in ¢ach year, and shall enforce the provisions — 


Whedever any sum of money, paid into court, shall have 
remained © hands of any county treasurer, or of the 


troasnrer shall pay such sum to the 
of upon the presentation to him 
comptroller therofor. The comptrol! 
Tant tor such sum upon the present 
of the court made in accordance with section seven kundred 
and fifty-one of the cote of civil procedure and upon due 


$ 754. Ench provision of this title, relating to a county 
toonsertes epmiont be the chamberlain of the city of Now 
York, with respect to money paid into court, in an action 
triable in the elty and county of New Yori, or with 
to money, or a bond, mortgage, or other seeurity, or pul 
stock, representing money paid into court; except where 
eons provision, with respect to the sama, is of made 

yy Inw. 

‘TITLE IV. 


Proceedings upon the death or disability of « party, or the trans- 
‘fer of his interest. 








M8 oJRVIVAL OF ACTIONS, BS 


§ (788. | Aw’d 1877] In case of the death of oe of theo of 
more plaintiff, arTone of two or more defendantsy if the eu 


cause of action survives to or against the others, the oti 


2 Abb, N, 
2B-App. Div, 
BAvP. Div, 


29 App. Div. 
os, 


tnay prose in favor of or aa he survivors. “But the Ls 
tate of & person or party, jointly Tiabley upon contract, wil 
Gtheny stall wot Oe Alsaicrged by Bie Boalt eat Ue Oar 


may make an order to brin, in the proper resontnlive ot 
the decedent, when it is Dochwary eg or the dis. 


position of the matter: und where the labilty %s several as 
tnny proboot nqrataly agstas: Une repeeeankatava ot haa 
mi so,sarsitel 
rity and against: the surviving ac defendant or acteniontee 
‘759. In case of the death of one of two or more 
tiffs, or one of two or more defendants, if part only 
cuuseof action, or part or some af two or more distinet 
of action, survives to oF against ers, the 
«without bringing In the suesemsor to the 
ilities of the deceased party ; and. the ju 
fect him, or his interest: in the subject 
where it’ appears proper 50 to do, the court mi 
to compel the mocessor, oF & porsan who claims 
cessor, to be brought in us a party, upoa bis oma 
or upon the application of a party to the action. 

8 760. [Awd 1879.) Ina case specified in the forexoimr 
sections of this title, where such a person his 
behalf, the court ale direet that he be 
amendment of or os 
quires. Where am Spolcatea te made made by ‘the plainti 
Dring in such u person as defendant, the court may direct 
supplemental summons issue, and that supplemental 

made by a. 


asi 


lie 


nee ree application ts: ary, 
ring in such © person, the court may, an 
feotetot the applicant's rights requires it, must 
@efendant to exmmence a cross action for that purpose. 
¢roas action musi be brought in the sume court, unless the 
otherwise specially directs. If it directs that the 
commenced in another court, the latter court may, by 
‘at uny time after the cross action ix comm 
self the original action, with like eff it had 
at i pope te the orig- 
inal action and the cross action must be tried, an 
‘hey were one action, 
t At any time after the death of the 
narriage of the plaintiff, where it afects 
ither party, the court may, fn its diseretion, 
upon notice to such persons as it directs, and pom the 
1 or of a person Wl 
ailected, direct that, he action abate, nates 8 Be ‘cootloaed 
a ies, within a time’ specified in the order, 
months, nor more than ong year, alter the 


: 


tf 
ue 


a. 


§ 762. ‘The foregoing provisions of this titke do wot 
to & case where special provision is otherwise made by Lam. 





*Ro in original. 








190 MOTIONS AND ORDERS. 


4Ny Cong 770. In the rs judicial dtr, a nation 

O'Daly. it, where must be mad be made to a judge out af 

Fae ee eaeek tor 8 uaw inl Sua me 

Teh & 771. Where notice of a motion ia given, oF: ‘an order 
show cause és returnable, before a dudge; ut of court, 
at the time fixed for the’ motion, ill be absent, or 
bie, for any other cause, to boar it, the he motion may Be 
ferred, by his order, made before or ut that time, or 
written stipulation of the the 


attorneys for 
judge before whom tt might have been ally 
Buun, 679; im’d 1877, 1805, amendment to take effect January 
Binge y Sate jaa aoa fife 
-fadge of if ecinpre Srp notice, 
esi Jods 


Soaks 
oat | 


$i 
Joie of the odanty where 
‘the attorney for the applicant, Roe Where sus 
grants aprovisional remedy, it can Lee 
mode specially prescribed by law; im an: 
be vacated or modi! 
Who made it, oF, upon notice, ‘by him, oF 


court 
be reviewed in the same manner, as if it was, 
which the action ix pending. 
@ Han,2. order to stay 
2 civ. Pro ra longer time than twenty days, shall 
wo. at of court, except to stay Nroseedings 
the wd a ne eos 
ion to the verse or cases 
i erision is otteryiee taki yin, 


cept whi t 

tbe directions, given thereupon, require tm wel 
before yodgment can be renlayed s or where Ce 
fornwr applicatéon is stated, wad the yeas 








18 TIME. 


ing grounds therefor, mnkes an order to show 
should net be granted ; and, in the 

Ue servic'thereo, leas than tight ings before te ie 

ble, be ufficien 


.c. $781. Where the lan Star WEG proceeding in 
PAWN. tion after its commencement, must be taken, bas 
run, and has not- expired, it: 
fhoing ground tharos by 
ized to muke an order in Ghe action, 


5 
BAGS ‘which the order wan granted, OF 
of anus be served with & copy of the order 5 
order muy be disregarded, 


u Abb. NS. 8 783. After the Gulati of oe within. whieh a 
‘=e pleading must be made, or any other ‘in an action, 
Pg Fy alter its commencement, must 2 be taken, thveeourts ‘upon good 
cause shows, may, in its dixoretion, and such terms ax 
, justice requires, reliewe the ‘trom the conseuences of 
‘an omission to do the act, and allow Wt to be daue : except as 
otherwise specially prescribed by law. 
68.Y. Sopp, 681. | 
» $784. A court, 
ibe fixed brie koh commence att 
to take an ay or to apa to continue am action 
party Miersto jas died, or has incurred o disability Tor 
fixed by (he court, within whieh « supplemental eam: 
plaint must made, in order to continue am metion ; or an 
tion és to abate, unless itis continued by the proper 
A court, or a judg vither of those acts to | 
done, tier the expiration of te tine teed by Taw, on or 
order, as the case may i it; except ‘in a ease 
specified in the next section. = 
teh ‘785, (Am'd 1877.) Where « Fe fo eg ee to 
a judgment or order, of to move wastes 
far onan in faeh, dies the kebheecceeetaes 
Hhapter takes vfect, uid before the expiration of the i 
wit in whieh the appeal may bee be taken, or fhe motion mare the 
court may allow to ho talien, oF. Ube motion ro be 
the heir, devises, oF 1 


by 
Heoedend, at 


786. Where an action ia brought pani | 
fit of the creditors of a person, of of an ‘or for: 
benefit of a person or persons, other pod the tam, 
will come in aati te the tony 
notice of a direct f the court, conta in it jucdgment 

ligr, requiring th creditars, O¢ OLbA® Semma ais rs) 
exhibit their demands, or otherwise to come ti, taust be: 
lished, once in each week, for at least Uinee steoessive: 
and as much longer as the court directs, im the 


Sen 


act is required to be done,* 

£ 787. The period of publication of n legal'n 
action oF special proceeding, broagtt It i ne 
reodrd or not of record, or before a J : 
ust be computed, so as to exclude the Ane chia 








14 PREFERRED AND DEFERRED CAUSES, & 79 


ferred by w statute for the protection of public health o 
pag ory te property, or for the prevention or pu 
ishment of violations of a statute relating to either of the 
subjects, or the commissioners of pilots in The City of Ne 
York, ate parties; where # notice, similar to the 
bed in the Inst subdivision, has been served by : 
attorney, at the time of service of the notice of trial o 
argument, The provisions of the last subdivision, relat 
ing to fice a ri argument, apply toa cause within 
=“ ee (OD. = 
in the court of appoals or the supreme aourt, an. 
taken by either ies ff or Pp 
‘other than ax svecitied in snbdivision first of thia section, 
where the people of tle tate, or a board of State officers a1 
sole parties, orn Siate offcerie sole party, plaintiff or d 


fondant. 

Ya, [Added 1899, {0 take effect September 1, 1899.] Ta 
court of appeals or the supreme cot rt, an apy eal taken b 
either purty ia an action or spectsl procoeding irom x judg. 
ment or order declaring» legislative enactinent uneonstita. 
tional, is entitled on motion of the ap] to ® preferen: 


a c 
over nny business irrespective of its ae en the calendar, 


oxcopt us to preferences provided sections seven 
handred und eighty-nine, seven handred end ninoty and 
the preceding subdivisions of this section, 

4. In the court of appeals, an action, a party to whieh b 
died, pending the action, where the pendency of the 
prevents a final settlement of the estate the 


120 M.Y.081, Am’d 1895, 1899, amendment to take effect September 1, 
20 Mine. 406. 1599,7 In any court, a0 action or pom in 


vonrt, or a general assignee for the ] 
the comm foo of  iupatio or an idiot, ot @ creditor of 
deceased insolvent debtor suing for the benefit of hi 

and other creditors Interested in the estate or 

such decens u 


c decree or decision of a surt 
iN to be valid and admitting it to probat 
fr strament offered for probate as 
¥ ntitled to probate as such, oF gr 

ters of administration or directing the distri! 
rmentof mouey by an exeentor or an admin 
istratur im fursannce of en order or dooree made on an in 
or judicial necounting or ctherwise by at 
yve oF un executor. 





B Ubion Surety and Gu 


ara 


PREFERRED AND DEFERRED CAUsEs. 


7. An action ‘corporation or joint-stock associa. 
tion, notes or any kind pipers: eredita to eir- 
eulate as money, or by or against the receiver of such 
corporation or association. An action in which a county or 
town is sole plaintiff or defendan' 


& An action ool Salas wah ch eld tad note or 118 .¥. 17. 
pebrcotiaeces oh absolute payment of money. 5 


for 
Au ation Upon an undertaking given upon an appeal to th 
conrt of appeals or to stay the execation on an appeal to the 
court of appeals, 


5. Anaction ta sheriff, in his official capacity, or an 

or late sheriff, to recover for a breach of 

the of « bond or bonds, or an instrament or inatru- 

ments of inderanity, oran aniertaking or undertakings givon 
tw kim in his official capacity. 


~ "The Union Surety and G 


:' The Walon Sure 
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10, A cause entitlod to preference by the general rales «f 
practices, or by the special order of the courtin the purticalar 
case. Where an fxsne of law and an issue of fut, or two or 
more other questions of different natures, come before the 
same torm of the court for trial or hi , tho preference 
given by this section affects only the in whleb the 
issues of questions of the asme nature are 10 be dis of. 

11. [Added 1998, to tebe effect September 1, 1898.) In 
‘any court an action for libol or slander. 

12. [Added 1809, fo take effect September 1, 1899.]—In the 
court of sopeals all appeals from judgments of nflirm~ 
ance rendered by the appellate division of the supreme court 
in cases enumerated in subdivision two of section one hun- 
dred and ninety-one of this act, where the decision of the 
appellate division bas been unanimous and an a) h 
been taken or allowed as in said subdivision of smd section 
provided, 

here {Am'd 1895, amendment to take effect Jarary 1, 
1896.) Where a writ of mandamus or of prohibition 
born Ixsued from the appellate division of the supreme court 
to a speci! term, or Pi of the same court, the caus 
may, in the discretion of the court, or, where ee 
taken therein to the court of appeals, in the mo of 
‘that court, be preferred over any of the causes specified ix 
tho last peotion. 





ae ek 
ag a proferrod cause 


‘that an application will 
nit eae. OF to #avb justice 
ch other time as shall tie pre- 
roles of practice, for leave 


Pectompanied by an nffiduvit showing 

ounties of New York, Kings and Erlo 

judicial district, the npplication for a 

AMEE Aka opsting cf the court, or to 

term of se Shenk tid time aa 

jor special rules of practice, 

coh ee b pen ery refer 

‘to be moved for trial at or for the term 

repetition ie made, the court or justice may 
‘so beard, 





oy Parens. 


1597. Other modas of rereien, 
598. Double time when served 


through tho post-office. al 


6 Misc 513, 


256 SERVICE OF PAPERS. 


799, When paper to be served — {801. Servico through branoh 
F ‘on Attorney; when eat postottion in New York 
vice not required. city. 
400, Whon service may bemade $02. This article not applicable 
‘on clerk for non-resident. ee wervice of summons, 
& 796. LAm’d 1888] A notice or other paper in an netion 
may be served on a party or an attorney either by delivering 
it to him personally or in the manner prescribed in the next 
section. “All papers so served or required to be filed im an 
action, shall be plainly and legibly weitteu or printed in black 
ink upon durable paper of good material, and, if imprinted by 
typewrite paper shall be of linen quality equal 
weight to sixteen pounds to the double cap ream, of seven- 
teen by twenty-eight. inches in sins, and service of filing of 
papers printed or written upon such paper with suel ink shall 
be deemed a compliance with the terms of this section, ‘The 
transcribed minutes of a stenographer taken in any evil or 
criminal action, or in any hearing or speci prowoertiog; civil 
or criminal, shall be written or ty) per of the 


apt ten ete 
size hereinafter specitied; and ull cases, briefs, points or 
other papers required of used on un appeal frou any judg, 


a er of any court or bowrd 

ed ‘when required to be printed by the rules of 
court) on paper of a uniform size, as follows! The pay 
must be ten and one hull inches by eight inebes, and 
‘de edge of the greatest length. 











imam DISCOVERY OF BOOKS, ETC. tr 


dione specified; except that service of potice of trial may be 
tale, i Bat eee tha sito days before 
service, 


= 802. base toed 2 apely te tis sorvice of Si manm. 
a RAED tha eeoale cf servos As specially 


ARTICLE FOURTH. 
Discoveay ov Books axp Parens. 


im ‘direct discovery yacated. 
we fe tk oe ne tam. Frogvedinga, upon the re 


fa, Penalty for dissbedience, 

=o. ete for dlcoveryand sn. Binet pf papers, ete, pro: 

fos. Order, when and by whom - 
of 


803. A court. other than a justices’ court in 
Ss Peter to compel a party to am action pending 
to produce aad dineover,or to give to the other 


eoret A 45 
and copy, or permission ake a copy, 
if or other paper, in his possession or under 
tothe merits of the action, or of the de- 
"App. Div. 282. 


~ § 804. The gencral rules of practice must prescribe the 4) 
u in whic ~ ‘oF inspection may be so couspelled, — 
purpose, where Lhe same are not 


many 
ery or 


Recewary or proper, 


hearing of the appli 
ays 


g mnde-ns prescribed int 
6 fudge who ranted it, 
by allidacit 


60 Hen, 402, 





158 DISCOVERY OF BOOKS, ETC. S8507-810 
cy fe spat: snot tal ae, been granted, or tha it bas — 


hat the patty ‘required to make the discovery, oF 
the {ho inspection has a the ‘the possession or contro af the the book, 
document, or other paper, directed to be produced or tn 


the return of the order to show cause, the 
¢ such an order, with to the discow 


appeinted by the order, to direct 

cel ag Se seb aside by the 
is presumptive, und, except in proceedings for cou- 

tempt, conclusive evidence, of compliance or non-compliance 

with the terms of the order, A sum, 

twenty dollurs, may be added to the costs of ‘the 

the fees of the referee. 

§ 808. Where an order, made as prescribed in 

section, directs a discovery or inspection, a ty name rts 

behalf it was made, muy 

adverse ioe has failed'to obey’ sia 


ee it 


ee court fixes, and upon compliance ‘wi 
as it dooms just to impose, Ince the part 
Bly witt the order. for 
rpose, it inay direct that, 
Ue puro tow Sn eee a. ‘Uno 
upplication to pu 
ronse, may vairect th 
Sis astran on septy boiasrickent Sek eet Tae 
rendered accordingly; or it may make an order, 
one oF more causes of actions. defences, 
lies, interposed by him ; or that be be débarred from main 
taining « particular olaim or defence, in relation to which the 
discovery or inspection was sought “Where ‘Where the 
jailed to obey an order, allowing by the adverse 
arty, aod requiring bite to. furnish & sie Spy oe 
‘tuken, the court may also direct wen 
her paper, be excluded from being 
dance or itmay punish the party fora ‘or both, 
§ 809. A book, document, or of 
aa orden prseribd i nr tapes 
‘effect, when used by y ripen it, sith ras re 
duced etn er ling to 
ARTICLE a 
GENERAL ReouLations: a Bowne ayo UNnen- 
a “fast ah smaller 
each in 
‘au. Party need not Join : 


ace ea 


as #15, Bonde one eee 08 
[ea 


416. 1d, 
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5 


Knzey 


SFEse 
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160) CONSOLIDATING ACTIONS, $8 830-821 
§ B18. When one of the actions is pending inthe 


Td gapreme court, and another is 


aE 


2 


ponding in sno! court, 
the sapreme court may, by order remove to itself the ection 
to the other court, and consolidate it with that in the supreme: 
court, 


$ 819. Where separate actions ary commenced ogsinst 
two or more joint and several devtore, in the sme court, 
and for tho. same cans of action, tue ff may, in any 
stage of the proceedings, consolidate into one action. 


§ $20, [Am’d 1877, 1894.] A defendant against whom an 
notion to recover apon 4 contract, or an action of ejectment, 
or an action to recover s chattel, yo pers may, at any 
time bofore auswer, upon proof, by lnvit, thatn person, 

arty to the action, makes ndemand against him forthe 
same Sob} or property, without eollusion.-wrth ‘siz jap gibt 
the court, upon notice to that person and the adverse party, 
for an order to substitute that person in his plnce, aud to 
auschango him from Hability to either, on his into 
court the amount of the debt, or delivering the pousessi 
the property, or its value, to such person as 
recta; or apon it appearing that the delendant di 
whole orin part, liability as asserted against bine 


ferent laimants, or that he has some interest in the 
mattsr of the controversy which he desires to assert, bis ap- 


Plication may be for an order joining the otber claimant or 
claimants aa co-defendants with him in the action, Thecourt 
may, in its diseretion, make such order, upon auch termenr 
to costs and payments into court of the amount of the debt, 
oF part thereof, or delivery of the pomession of the 

of its value or"part thereof, as may be jost, and 

the entire controversy may be determined in the action, 


$821. [Am'd 1877.) Where, in an action agninst two or 
more defendants, the plaintiff uaresooniaby ts to Serre 
the summons upon one or more of them, without whose pres- 
ence a complete determination of the controversy cannot be 
had, the court muy. in its diseretion, upon the application of 
8 defendant who has nppeared in tho action, Liners the 
complaint as agninst bim, and render judgment accordingly. 








COMPETENCY Or WITNESSES MS 
CHAPTER IX 
EVIDENCE. 

TITLE L—GEXERAL REGULATIONS RE TRCTING RyIDEXCR 
AND THE COMPETENCY AND MODE OF EXAMINA 
TION OF A WITNESS. 

TITLE (.—Comres.taxo THe ATTEXDANGE AND TESTEMONY OF 
WITNESS. 

TITLE I1L—Derosrrioxs. 

TITLE LV.—Documestany evipexcr. 

TITLE V.—Miscet.aynous raowsroxs, 


TITLE L 


General regulations respecting evidence, and the competency 
and mode of examination of a witnens, 


Aurteas 1-—Competoncy of a witness ; evideuce tn peutlealar cases, 
ErAdwtowscrion tan tah or eMieioaton. 


ARTICLE FIRST. 


Conrzrexcy or A Wetwess ; EVIDENCE IX PARTICULAR 
Caen 


2 FR No witnens to be exoluded 
‘roan of iaternat, abe. 


‘OL competent witnexse>. 
2, Conrietion for ert 
towxsludo witno: 
eonvietion proved. 
#38. Clorgymon, ete., noi to dis 
‘clom confuasions, 
BA. Physioians not to disclosn neiderasion. 
professions! Information. 841. Presumption ef death ii 
cortai canes. 


828. ©: us otherwise special! beet in this 
title, a Peden wel not be excluded oF Uy pee 
‘witness, by reason of his or her interest in the eventef an 
action or special proceeding, 
thereto ; or the husband or 

son in whese bebulf am action or 
ought, nrusecuted, opposed, or defended. 
£829. 4 1877, 1881.) Upon the trial of an action, or 
the hearing spon the tnerits of a special. proceeding, a 
or person incerested in the event, o¢ a person, from, Utes 
i orunder whom such party or tntecestod person derives 
interest or title by assignment or otherwise, shall mob be ex» 
5. amined asa wi his own bebalf or interest, or im behalf 
of the party succeeding to his title or interest agaiast: Ube exe 
cator, administrator ivar of deceased person, on die 
ceangnitte of a linatio, or « person deriving his title or interest 
; from, through, or under a theceased person or lunatic, ruse 
cerning a personal transaction of 
wWittess and the deceased person 
he executor, wimimistrator, SUF eINOr, 
a so deniving title or interest: fs exantiued 
r the testimony of the lunatic or cdecessnd 
erson is given in evidence concerning the sane Uramsict- 
oF comumanication, A person ball not be deemed imter 








COMPZTENCY OF WITNESSES. $ Sussz 


§ 831. [Am’d 1877, 1879, 1180, 1887. A husband or 
wile is not competent (ot ality against the other, uy on the 
trid_of an action, or the hearing upon the merits of a 
special preceeding, funded upon an allegatim of ailnitery, 
exospt to prove the muriage or dixprove the all gation 

wishtery. A hnsbind or wife shall not be compelled, or 


without tho consent of the cther if living, allowed to dis- ¢ 


close a confidential communication made by one to the other 
during marriage. In on action for criminal conv rsn'ion, 
tho plaintiff's wifo is not a competent witnoss for tho plain- 
tiff, but abo is a competent witness for the defrndant, ax to 
any matter in controversy ; except that she cannot, without 
the plaintiff's consent, disclose any confidential communi - 
cation bad or made between herself and the plaintiff. 


$832, [Am'd1879.] A person who has been convioled 


of 6 erimo or misdemeanor is, notwithstandiug, & compe- 


tont witness in a civil or criminal action or wpecinl pro- 3, Mont 


ceeding; but the conviction may be proved for the pur- 
powe of nffecting the weight of his testimony, oither by the 
record, or by his cross-cxamination, upon which bo munt 
@uswer any qiestion relevant to that inquiry; 


148. 
130 8.¥, 06, 








106 OATHS AND ages M ELO | 8) 839.85 


‘te se cea oaaull pe Lrebbaaaseapasly she 


& question. 


833. A clergyman, or other minister of any reli 
ant not be allowed to dixclose a vonfossion made t 
rofessional character, in the course of discipline, 
bis ie rales or practice of the religious body, to 
which he 


longs. 
A person, daly authorised to practice physio or 
Dilan a rile: ot Pee he alloeed te inte eae po poche 


&: 
rt : 81 which Te ate in attending a paileok jn 8 professional 
Be se fetta ‘and which was necessary to enable him to act tn 
u 


site, 103 18 Teng: an Abb. N. 0. 162; 45 Hun, 2 1 499; 
¥. 298; ea 23 N. ¥. State: 
Pat Ta. 242; 1 Td. 906; uh 


ean Se 
ta 16 199N_-Y. 054 inn bb; 190 1d. 93. 154 1a. 5, 
Div. 483; 156 


[-4m'd 1896, ; amendioen fo sabe feet September 1, 

.F An attorney or counselor-at law shall not be allo: 
to disclose a communication made by his tae to him, or 
his advice given thereon, in the course of bis professional 
employment, nor sboll any clerk, ste: hur or other 
person emplorell by »a h attorney or conné-lor be allowed 
101 thereon. 


i to disclose auy uch men aol cal Seti ven 


UE. Bo. ee 7 ome of the last three seetions 
Mun, na ate eaves in certain cases. [Am'd li 
oe 50a, 1898, 1890, emsedment to take ca affect 11898 | 
BAe to, The last three stctions apply to any examination of a person. 
“as a witness unless the provisions thereof ure expressly 
waived upon the trial or examination by the person eonfess- 
Ing, the pationt or the oti i 


isgrace the memory of tht 
8 wooing handed nnd th 
a uch tial or examin 


ing husband, widow or 
law or any of tho next of kin, of such deceased, or any other 
party in interest. But nothing herein contained be 
‘construed to disqualify an attorney in the probate of « will 








ses OATHS AND AFFIRSATIONS. St 


taser. wo “4 B41. (4M BBD, =iyeenee Tete meen te 


Waited Sate, Pelee lies Hae 
for seven years together, ix presumed to be dead inan wn 
or special p ‘concerning the in ‘which bia 
Gath coment Guestioacuataet ae tie 

‘that he was alive within that time. 


‘an 

x a imed for a sok Gusaty 296 
suc ae any person ontit oS 
twenty-five yeans after such payment raises the prewam) 
of the denth of tach unknown heirs at the time of the sale 
of sack real property and befors ach nt, and after 
tee ees of Pak: © ive years after sich payment it shall 
be that there ware no wach unknown heirs living 
at the fimo of euch aale or armen in ee 
Seeeeial taken for the : opened 


Pf 

over such proceeds, all such satesho heirs beatin | 
and they shall be presumed to have been dead nt 
the tire of such sale and before such payment into coart, 
‘or to the treasurer of any county, 


ARTICLE SECOND. 
ApMINIsTRATION OF AN OaTa O8 APFIEMATION. 


om be The har oaths end aff made. 
davite tiny botaken, 4 MA. Other modes of swearing. 
9. Bi persone pot 


00. Overt mor ‘examine wit: 


xining gospels 
dinponsnd SL Sweating falacly tn 
eur. When aifirmation to be form, peur 


& 842. An onth or affidavit, required or authorized by 


witness 
“aud un oath required Uy law to be so 


particular officer; may be taken before a judge, clerk, 
Bieciaretecksam special deputy-clerk, of a Fras A notary 
public, mayor, justice of the peiteo, suPrUgm 

Joage, special surrogate, county clerk, “isa ‘Boat ee 
spechl county clerk, or commissioner: 

he dist c (Nicer bs wuthortsed ‘ons Cee when 

> have been taken before him, tity 

be used in any court, of beforo any officer oF Other persea. 








jesrure. soln AT. 
SUBPENA, #8 50-84 


peculiar ceremonies, if Che Bry his rel instead of as 
scribed in Poet ggg ad fortpave es pean 
eight hundred and forty-ix of 
§ 850. The court or fe ay enue an infant, 0 
apparently of weak intellect, produced before ioe 
us & witness, Lo wacertain bis capacity and the extent of 
his knowledge ; und may mquire of a berson, produced as 
Sepay oreuier eee swearing he deems most 
obligatory, 


S41. Swearing falsely 
pemen ane Doe thee pe ter 1008 
swearing, affirming, or declaring, in any form, 


is authorized by law, is teal pay ad fe 
He: inn case where he would 
he had sworn by laying his hand u er planes 
TITLE IL 
Compelling the attendance and testimony of a witness, 
# 852. Mode of serving subpane from arrest. 
inaued out of 22 By whom witees may be 


8G. Arrest, wheo wold; sen: 


ate. 
for _disohaying at: Sheff mot to be Mable une 
nbpebaAs Warrant tori Tes made 


1 Ti rion bet, ae a 
: Ti rion wre, , Sree 


sr, f wearrat mored 
as. Ta. hom, ‘directed ; how 


Ko. ahuatigcaiioa of preceding 
‘set 

00. Witness "sxempt trom ar 
rest 

S61. When to be discharged 


852. A subpana, lees out of Lhe court, to compel the 
ailsrtanee tt ar ainse toa: Reale Pret rms 
tocompel him to bring with him a book or paper, must be 
served'as follows : 

A. The original subpwan mnt be exited to the wit 

copyof the subporna, or a ticket containing It 

stance, mit be delivered to i. Fa 

& The fees allowed by law, for travel and returning 

from, the place where he is required torte ana for one 
day's attendance, must be paid or Lendered to 

on x9 subpannned, wh fail wibout raa 

obey the sub with 


after final judgment thercin, 
Hy oF ao to attend, nd being with i a book OF 


ishment. for contempt, for 
wes sustained by the party aggrieved in 


of the fullure, ned fifty dollars fa addition thereto, 
sums may be recuverd separate 

If ba ts party to the action in which be Bete ea 
the court may, as wo udelitional punistinent, strike out 
pleading. 


pee 854. (Am'd 1 


feree, or other person, or & 








an 88 580-806 


§ B61. The court from wi subpoma, served in 
faith, was imsued, or by eas order Iwas made, r 
fo attend, for the, parpove tet Sete 
judge thereof, upon ge ty al akin, the facta aaa 
an order, direct ‘of & witness or other 
Lee pi Rar of the last section, 
4802, eee 1895, amendment fo take effect 
1, 1896.] A justice of the supreme conrt, in any 
State, a a county judge b Bas 5 
urt, to make an order for » disc! 
fed in the last section. Teens Leg tory 
of the Gres he must also make 
person arrested, in violation of sec! 
ps a sixty of this act, where a pate he, 
food fats upon the person arrested, vas Iogeon naieereiuea 
nection ight hundred and fifty-four of this act. 
§ 863, An arrest made contrary to the 
is absolutely void, and 1s a 
trom blah the: mapa 
which th pas ia ey Mireoted to attend. An 
maintained, by the 


arrested, 
ether persoh making Bich arrest, in whi 
Eile fo recover teh He damager Aamir lion 


im like case, we eee 
te a Da aaa Rope We pie 2 yp 
the damages sustained by him, in consequence of 
§ 864. [Amd 1977.) But a sheriff, or other pay or 
son, 1s nolo Table, unless the person 
on from arrest, makes, if at by the 
an aifiduvit ta the effect that he was legally 
ordered to attend, and that he was not so 
ordered by bis own procurerent, with the intent 
arrest. In his affidavit he must fy the 
the place of attend 
subpornaed or ordered. 
the oificer arresting him, ‘and exonerates 
ty for nob making the arrest, 
). The foregoing provisions of this ttle, tle, relating toa 
Sg by be oor of a court, to attend, 
ere such an attendance is required by ihe terms of a 


ale 'd 1895, amendment to take effect Janwary 
inet’, ] rd conveyance of real opi ore 
other beet or document, whereof a Sunaeript aly 
Bed many by law be read in evidence, shall mot 
by virtue nf asabpana duces tecum, from theofiicein: 
itis kopt; excopt tomporarily, by the clerk having 
custody, toa term or silting of the court of which, 
ol by the officer, having it in custody, to a 
sitting of a opart, or atrial before n referee, held 
or town whore bis office is situnted. Where vis: 














29 Abb, IN.C. 
426. 
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172 DEPOSITIONS. §§ 874-876 


fuck physionl examination bé made, and if the party to be 
examined shall be a female abe shall be entitled to have such 
examination before (ere or surgeons of her own wax. 
Tho order must require the party or persons to be 

to appear bofore tho judge, or before a referce named in the 
order, for the purpose oft taking the examination, at a time 
and place therein specified, ‘The order mnst also direst the 
Ume of service of « copy thereof; which must be made with- 
in the state, not more than twenty, than five days, 
before the time fixed for the éxamination, mmless special 
cirenmetances, making # different time of Sarios eet 
eA in the affidavit, and that fact ia recited in 

ol re 


§ 874. [Am'd 1877, 1882] Witnesses" feos, at the rate 
prescribed by law in an action in the supreme court, must be 
paid or tendered when the order is served upon the party or 
on 
or Ia to 
pelled and he may 


other oired to attend. If the party or person ao 


the order, his attendancé may be com- 
be oui, in ikemanner ait the po 
ceedings thereon are the same, as if he failed to obey a eub- 
pana issued from the court in wl ‘action fx 

or, if no action is pending from the court of which the jadgo 
is a member. 


*3Hun, 47.  § 876. [Am'd 1879.) A copy of the order, and of the afi- 


davit upon which it was granted, must beserred spon the 
attorney for each party to the action, in like manner ass 
paper in the action; or, if a party ke 2 ee 
aotion, they must be served upon him, ax by the order. 
If no action is pending, Sot, must be per ‘apon 
ench of the persons named therein na adverse par- 
ties. 


29 Abb B.C }. [Am'd 1879.) Upon proof, by affidavit, that ser. 
0 Whee GE sob of the otter 25a of the Baar bya bean aly 


n the order, the judge or the referee must 

‘proceed to jeposition of the witness, at the time 
and place sp o order. He may from time to time, 
nd th other day, iad toanother place, 

on ra it ‘ighthundred and: 

dand acs and gir aaaea and Afty- 
f thin uct apply to the examination of a party or @ 
ae jected to be on adverse party, (aken as'preverited fa 
in article. 





$§ 877-830 ‘DEPOSITIONS. 1724 
eS STE Lanta 1877, 1523 Whore or bila 


the per- 
confined in a prison cefel within tha 

Site der anenteos fore felony, that fact must Leatited 
in! rity and his deposition may botaxen as presciibed 
‘as if ho wns not so confine, cxoeyt 

granting or refusing the over, aud if 

‘a referee to take the testimony, 

‘Tho ordor must re~ 

prisoner by the person in share 

ed ; but itmay prescribe 

ith respect thereto as the 


879. Amd 1882 ] The parties to an action may atipu- 

Mheiteponion of a competent witness, to 

a ‘be taken before a judge or referee, at a 
tinw and place 


that 
packed in the stipaltion, cither orally of 


be: 

nm nterrogtores to upon in like manner. The 
Giness ay to ntund the examination as. 
‘Gpon am tris}, and the judge or referce muy tako his dep: sition, 
esifan order bad been ‘be 


made by tho court directing it 
so taken. Batthis section does not apply to a case specified 
ts section cight hundrod and seventy-soven of this act. 


ah.880. [Aa’d 1879.) The examination of » 
party, is sul to the same rol 
examined the tru 

jon, 


examined; us! 


‘apd, within 


the question is 
witness is bound to answer it, 


Phe Union Surety and 
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881. The deposition, or a certified copy thereof, may be 
road it evidence by either party, a the trial sf, or upon theas- 
sessment of damages, by writ of inquiry, or upon a reference, 
or otherwise, in the action specified in the original affidavit 
or stipulation; or any other action thereafter brought, be- 
tween the same partios, or between the parties claiming un- 
der them, or either of them; or, ifno action is pending, an ac- 
tion thereafter brought, between the persons named in the 
original affidavit as expected parties, or between persons 
claiming under them or either of them. 








we 
#892, Id, to be amnexent j dines 
{ti08 for retuce. 


8% Commission to @xaming 7 
204. Whar opes commission 
ian vpes cont F 
mur, or depositions 
tnay he taken, 
295 Dep sitions whurre adverse 
party Ls wm infant oF com- 


Gittoc. 
foo, Notice of examination up- 
‘on ofal questioas, 
on. ex Ce eee 
woe. © directing deposl- 
nitions to be taken, 210, When deposition may te 
200, Before whom depowithens 
may be aken; notice of 911, Depositionsetceridanon 
taking. 912. When interrogmiorien wod 
900. How depositons taken, depositions may Le ie a 
sige langage. 


Git, Commission or order t0 
91. Letters rogatory. 


2 Hom, 2 887. [Am'd 1872) To a case fied in the pext seo- 

Ny iar rh sahara ‘appears, 8 aidavit, On the application of 

mt, either pnrty, that the testimony of one or more Withesses, not 
with'a the State, ix material to the applicant, a commission 
may be issued, to one oF more competent persons, oiened 
therein, suthorizing them, or any one of them, to examine the 
wi or witheses named tbervin, under att, the 
ibterregatories annexed to the commission; to take and certify 
tho dlepasition of each witness, and to return the same, amit 
the commission, according to the directions given tm or with 
the commission, The applicant, or any party to the 
action, muy be thus examined, 


NYSapn, _ § S88. [Am'd 1994, 1895, amendment to loke efiert Janwary 
{527 7 iso, Such a commission may be ianaodin #lther of the 
following cases 
W.Va! — 1, Where a party to an action bronghtin a conrt of record 
{a ip default for want of an appearance Of pleading. andl Uo 
festimnany is required upon the pred of damages by a 
writ of inquiry or upon a reference; or otherwise, to mab 
the court to render the proper final judgment. 

2. Where final judgment has been rendered agsinat the 
aly party » action brought in a court of record; amd 
the bey mony ix required in order to carry the judgment 
into effes 

3, here an appeal from a final judgment rendered in the 
Anpreme court, ‘ity court of the city of New York, or # 
county court, or a motion for a new trial in either of thom 
courts is pending, nnd the testimony will be 
necessary to the ap it in the prosecution or defense of 
‘the acti ‘granted, 

Where ion in mode {before the joimder of 
‘ht in either of the courts specified 
nd there is reason to 


issue of fact has been joined in am aetion 

of record and the testimony is m terial 
tin the prosecution or defense thereof. 
proceedings. 


in salslivision Uuind of the last 
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DEPOSITIONS. 


fo curtify that 
peared al before me on the 


the 
(or Territory") “ot 
Hwora (or Sailrmeds as the enso may 
Leuth, the whole truth, and nothing but the 
tw the matters contained in th 
in my presence, subscribe the 
annexed thereto, And I further cortity thatt have subsert. 
half-theet to each ox 


eae ret, hibét. 
Bina TYurther cer certify that: ere a4 eat of = 
an and that behalf 


§ 908. ‘The certificate, specified in the last section, iso 
sufficient return toa comm: 


§ 204. If the packet “pri in insection nine hundred and 
one of this act, is deli 1 oe 
Sea stesie to wiou be wiG-nemeay ecla e stan taal 
either of whom must receive aud open it, uy 
King affidavit, that he recelved it (rom. tho 
milssioner, or the person who took the deposition, and that it 
bas not been opened or altered, since he so received it. 


§ 905. If the agentis dead, or, from Sol preset 
, is unable to deliver the packet per 
Ss Andere] it — be Peceived, vee 
from the of any other =e ae 
affidavit, that he received ‘i from the agent 
dead, or otherwise unable to deliver it: ae thot it bus 
opened or Altered since he reooived it; and that he believes 
iat it bas not been opened oF altered, it came fron the 
hands of the commissioner, or the person aston in deposi- 
tion. 


8,906. The clerk or judge, who receives nad cpens the 
feage! as prescribed in the lust two sections, em indore 
pon, and siyen, & note of the time of the Fede cata ‘open: 

ma th and immediately file it in the office of the eterk, to 
h the affidavit of the person, who delivered it to 


BOT. If the packet is transmitted through the post-of- 
0d. 2 vlerk, to whom it bs addressed, must receive it from 
the post-office, open it indorse thereupon, und sign, henole 
of the time of the receipt and opening thereof, ani iminediate- 
us oe itin his off 


908. A commission may issue, or an order te take depo- 
sii Tay, be made, by consent, in a case Whery witler 

De dineated by the court or a ju od fa this an 
i 


pulation to that elects mignesd By the attor- 
the clerk must enter an order 


908. A 
yas with th 
Meret) aauexed. mst rengin cr fe Ort peek 
unless otherwise provided by the steptlation of the 
unless the court, by a special order, directs eet 
the office of unother clerk. They are always 








m DEPOSITIONS. 


article, with res to the inter tories annexed to a com- 
tlaioa, und the depostions taken thereunder. 
ARTICLE THIRD. 


DEPOSITIONS, TAKEN WITHIN THE STATE, FOR CAE WITHOUT 
THe STATE. 


2.914. In what oases deposition  § 918, Jastiou st the peace may 
bo taken. witnen, 
915, Sabpana to witness, 19. Takin aad retura of dep- 


S16, Contents of subpamna, 
parna when no cor 0, Penaliy for not appearing. 


§ 914, In what cases Seyret Taay bo taken, [Ame 
1819, Amendinent to lake effect September cour to 
* an notion, duit, or special Proeeing citar in: 
\. 1D} see comet without the state, sit 3 La United St = 
tr ina eran may obtain, by Seed’ piteeat 
thee aac the testimony of a witnerr, 
He et eatin ih therewith, the production of books snil 
papers, within the state, to be used in the netion, xuit cr 
special proceeding. 
80 AbL.N.C. 914, Subpoena to witness, (4m'd 1899, amendment to 
t i effect Pk tte 1, fateh ea 8 commission to take 
16a. Ustooy, within the state, has been issued from theaourt 
23 Mise 4". i4 which the action, suit, or special proceeding is pending ; 
A where & notice bas been pe or Ts [treed 
lias been taken, for the pi 
‘within thestate, pursuit) acraraimaisor cen, 
wherein the court is located, or pursuant to the laws of 
United States, if it is a court of the United States, the 
supremo court, or the county court, or a judge of either 
court, ahall, in a proper case, on the presentation of # veri- 
fed petition issue a subpocna to tho witness, commanding 
lim to appear before the commissioner, named in the com- 
mission : or beforo a commissioner, within the state, for the 
state, \erritory, or foreign country, in which the notice was 
given, or the proceeding taken : or before the officer desip- 
nated in the commission, notice or other paper, by bis title 
of office ; atn time and place specified in the Pry wo 
testify, in the notion, suit, oF special proc If do 
witness shall fail to obey the subpoona, or refuse tohavean 
onth administered, or to testify, or to Prodiice. book or 
Paper parauantto asubpoena, or to aubscribe his: beeps 
the court or jadge issuing the subpoena shall, if it ix deter- 
mined that a contempt 8 been committed, Tibe the 
Panisheoent ‘so in, the conse of « recaleitratit qitiians Xm tie 
Tame Court. ‘rhe one nama rules of practice must prescribe 


es for such proceedings. 


| by L. 199, chap. 502, taking ¢(feet Srp- 


_ 





ts-eaL DOCUMENTARY EVIDENCE. 1st 
91s. Spa by E. 1899, chap. 5:2, taking effect 
seer, ash 3 Ci 


return position, _ [Amid 1800, 
rani eg poi’ ‘ 1899.) bert officer, or 
q whom a witness a] , in a cone 


peal by Te 189, chap 1, ting fe Sep 


‘TITLE Iv. 
Documentary evidence. 
Aanrd® 1; Documentary eridenoe, nea sabaltate for oral welimony. 


uISest Gxecuted or remaining within the 


3. Proof of s dooument remaining in = court or public office 
‘Of the United States, or exeogted or reouining with- 
oat the Suave. 4 


ARTICLE FIRST, 
DOCUMENTARY EVIDENCE, ae SUBSTITUTE FOR ORAL TRETI- 
r. 


fforelgn bilis. 
"Ol printer, ole 
ete, om file, idence. 
S27. Ii; of servioo af notiog, 
7, Marringe certifioate, Orb 


ae 
929, Bonk of forelg eorpor- 
‘tion, when eridenoa. 
#20, When ‘a copy thereof ts 
etidence. 
21. How copy to be verified, 
Where the officer, to whom the legal custody 
certifies under his bood and official seal, that 
examination, in his office, for the 
eis pres 





3 Hon, 510. 
¥.Supp. 


yg 13, 


1s DOCUMENTARY EVIDENCE, seer 


|. Where a public officer is required or 
tz apna gnc of law, to make a certifiente of an 
day touching an act performed Uy im ores to a fact ascer- 
tained iby him, in tbo oouree of bis o 
deposit it in x public ofcs of ‘the Btate 
lavity 50 fil ited, or an © copy 
of, is Sremmptive.s evidence of the facta mali x 
cept where the effect thereof is declared or by 
special provision of lay. 


ie 923. [Amd 1877.) The certificate oh aipotery public of 
under bis hand aud seal of alice, of the present 
pee by Tas for gaeptance.or pay DENS Se of the protest, 
for non-neceptance or non-payment, 
bill of exeh: or of the service of med ipreoen a arly 
to the note or bill; wpecifving the mode of «ring, the police, 
iy pestodies rachicas tnbross fin pease pipe 
reto 5 nt 
Svidenoo of the facts certified, unless the party, agaiust whotm 
It is offered, has served upon the ndverse party, with, his 
pleadi thin ten days after joinder of an isso of f 
‘an ori A Affidavit, to the effect, that he has not recei 
notice of non-avceplance, or of non-payment of the note or 
Dill, A verified answer is not suillciont as an aMidavit, within 
¢ meaning of this section, 


= 924. In case of the death or insanity of a notary public 
of the State, or ae ae oat ee Cee 
attendance, or his testimony, cam in ‘eh 
mode rescribed by Ia leer his praia under pao hi 
oficial seal, the genuineness tl 
rove is presumptive evidence of a ‘Fema eorvtonal 
ent, therein stated ; and a note or memoran 
eee ep ee the foot of a protest, or 
ren requir register of ‘official acts, kept by hin, & presump- 
tive evidence that a notice of non-coceptatee OF Goce pay ment 
was sent or delivered, at the time, and in the manner, 
in the note or memorandum. 


§ 926. Proof of the Presenttnai, for acceptance 

ment, of a promissory note or bill of © ‘payable ti 

another State, or in a Territor oe fore Satay or of & 
‘of the note or bill, for non 

‘or of the service of notice iavest, one om ne a pes. 

Dill, may be made, in any manner’ antl 

the State, Territory, or county, where it pan | 


ones s Lawed 1877] ‘Tho alfidavit of the 
“a newspa| published within tis 
i wing tl 
authorized of ea 


927. Where it ary, upon the trial of un actin 
to i eter i i necemary, Ue ty showing’ the 
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vies to have been mnde by the person making the affidavit, fa 
presuaiptive evidence of the service, upon first proving that 
be bs dead or insane, or that bis personal attendance cannot 
be compelled, with duc diligence, 


$925. [Am’d 1879.} An original cortificate of « marriage, 
Within the State, male by the miniater or mogistrateby whom 
it was solemnized; the original entry thereof, made, pursaant 
to law, in the office ofthe clerk of acity or town within the 
State; oF s copy of the certificate, or of the entry, duly certi- 
Ged, is preaumptive cvidence of the marriage. 


$929, Whore a party withes to prove an act or transac. 
tion of a foreign corporation, the book or books o! 
poration may be used for that purpose, as pres 
eridence, whether any or all of the parties are or are not 
members of the corporation. 


prescribed In the last section, 4 copy thereat, eras 
therein, verified as prescribed in the next ata may | 


teeta day? notice 5this intention, 
aatare of tho evidenoe proposod to be x 
the next séetion do not apply, where the 
ina party to the notion, and ecekx to pro 
transaction, in its own behalf. 


ic onal tenticoony, taken at the trial, 





18a 


vie conn 


DOCUMENTARY EVIDENCE. 


of the person who mado it, o of a person why 

and compared it with the original book, orthe entry therein, 
‘The witness must testify that the copy prodnced is correct; 
that he mado it, or compared it with the original; and that 
ho then knew that the original book so copied, oreontaining 
the entry, was the book of the corporation; or that it was 
then acknowlodgedto him to be such, by anofficer orreceiver 
of the corporation, or a person having the custody thereof, 
naming the person who made the acknowledgment; and be 
amust specify where, and in whose custody, the original wax 


then kept. 


Biatutes, ete; how proved. 
O Gist Copies “or “reorde ead 
papers im certain offices, 

auaup live evidence. 
mpers Mod with 

ral 

25, Convoyanoo, wheuacknow- 
Tedged, ar Feonrd, or tran- 
_soript of reoordevidence. 
936 Suck, evidence may be Fe 


uted. 
997. What iuatrumonts may be 


§99R. Justice's deckel and tram 
script ovidepoe before 


him. 

430, Tranacript frees ftetles's 
osket.. evidence gener 
ally. 

20, Oth ot 
Pedrbac procerdingt 


O4L, Charter, ordinances, ote. 
of cities and villages, 


$982, [Am'd 1877, 1895, amendment to take effect Sep~ 
tember 1, 1895.] A statute or joint resolution, passed by the 
Iegislature of the State, may be teak in evikents from amewe 





$902 DOCUMENTARY EVIDENCE. 133) 


peper, designated as prescribed by lnw, to publish the same, 
‘sntil six months after the close of the sextion at which it 
was passed; and at any time, from a volume printed under 
the direction of the soorytary of state. ‘To entitle any copy 
ofa law published, other than those published ander the 
direction of the secretary of state, to be rend in evidenes, 
there shall be contained in the same book or pamphlet, « 
printed certificate of the secretary of state, that sack copy is 
a correct transcript of the text of the original laws. For 
sich certificate the secretary of state shall collect such 4 fe 
as be shall deem just and reasonnble. 





184 
: & 983. [Amid 187] A ot pee tel 
BOCES ie eran, rama to an a Pike is 
Ai, race 
OKT, Ml Sh official aly oF: wit te rk of acourt ol 
th the elericorseeretury of cir b 
‘or of any other public: 
thority of alaweor the Bie, aah ant hai 
seal ra transcr pt from a record Kep 
GaOE Ani ie peal ieee 
‘as if the original was 
fused ih evidonee, He inust-be certified By’ 


under his hand and the seal Of the court, or’ 
° or his dey 


person eertifyin the presi 
Brerk of the public bo ‘body or board, 
under his hand, and except where it ts , tt 
or secretary of either house of the Legislature, un ay: 
fleial seal of the body or board. 
934. A copy of a paper filed, pursaunt to Inw, ie the 
ice of town clerk, or a t Kemacrpt fron a record kept 
therein, pursuant to law, certified he tows clerk, is evi- 
dence, with like effect as the orig: 
936. A conveyance, acknowledged or 
Ph Rad 7 sitles Ju the manner prescribed by lave, ta ent 
Q corded in the county where Ibis offered, is 
WON, ¥.%1. further proof thereof, Except as Silene 
soribed by law, the record of conv’ 
within the State, or transarip’ 1Sccest Seay cat 
denee, with like effect as the getinsy a ee 


§ 936. The certificate of the acknowledgment, or of the 
roof of w conveyance, or the record, or the transctipt, pt the 
record, af such a conveyance, is not ‘conclusive ; 

be rebutted, and the effect et theroot may be 

party affected thereby. If it appears 1 that the was 

upon the oath of an inter incompetent: witnen 

the conveyance, or the record of transaript, thereof, ail nok 

de received in evidence, until its execution is established by 

other competent proof. 


Nxsm. £9; instrument, except a 
WON T5, of exehany a last will, nay be ncknowled 
and certilled, in the manner pre raw for tang aod 
certifying the acknowledgement or | fore 
real property; und thereupon it is pa fl vas it wa 
conveyance of real property. 


$ Mise. G8. § OBS. The docket-book of a justice 
‘the State, or u transcript thereof, certified By yi Rennes 
him, of any matter requined by law to be entered by 


5, subscribed by bis 
the clerk of the 
hés hand and official seal, to- 
bscribingy ti 
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$954. [Am'd 1877.) Nothing in this article is to be 
constraed, as doclaring the effect of a record or otbor judicial 
Dinepetinae a foreign country, authenticated, so aa to be 
evidence, 


[Added in 1892.] All maps, surveys and official 
records, which shall have been on record or on file in the 
office of either the register of the 
York, or the surrogate of said city, or any of the courts of 
record of said city, or the clerk of the city and county of 
New York, or any of the departments of said city as enu- 
mernted in section thirty-four of the Now York City consali- 
dation act (chapter four hundred and ten, laws of vighteen 
hundred and eighty-two), or in the office of the registers, eur. 
rogates, commiasioners of public works, or kindred 
mont, or park department, for a periea ‘of twenty years or 
upwards prior to such trial, shall be presumptive evidence 
of their contents, and shall be receivable in evidence ax 
such upon any tris in any of the courts of this State in 
any controversy pending therein, between any pa: 


|Am'd 1877.] A copy of a patent, record or 
o OFS. (ae tomaining of record in a public office of & 
foreign country, certified according to the form in use in 
that country, is evidence when suthanticated as follows = 


1. By the certificate under the hand and offleial seal of 
commissioner appointed by the governor to take the proof 
oracknowledgment of docds in that country, to the effect 
‘that the patent, record or document is of record in. the pate 
Hi ofce, and thatthe copy thervot is correct and 
in due form. 


9. By a certificate under the hand and official seal of the 
Secretary of State annexed to that of the commissioner, to 
the same effect asx prescribed by law for the authentication 
of the ceatificste of such a commissioner Bpon & con 
ance to be recorded within the State, ‘The certificate of 
commissioner, thus authenticated, is presumptive evidones 

6 patent, record or dooument is certified 
ia in use in the foreign country. 
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TITLE Y. 

Miseeanevas provisions. 
§ ML. Sarrogates, clerks, eto, to 


search flow; aud to carti~ 
fy, ete. 
a. Saving clause, 


exomplifcation, or corti@cd 

f, is declared by law to be fit 

is not made for the form of isi 

ilar case. the person, au! horized 

is certificate, that it hus been 

him with tho original, and that it ia » correct 
and of the whole of the original. 


the officer, or the court, body, or board, in 
r, Bpocified in the Isnt sec. 

Wwe of tho State, or of another 

or of a Territory thrroof, or 

in offichal 


court, where it ix used in 
‘ayer and termincr. 


in actions for inj 
thereon, [4 


thereon, @xcept an action in which 
cronanty officer, board or commission 
sat the show an anbroke: 
‘of the land to bimself fo 
the commission of the 
wich proof shall be presumptive © 





el yet Hint OT 
188d DOCUMENTARY EVIDENCE. 33 961, 962, 


the time of such tresj or injury, but such Lt i 
: butted by tho defendant by skoming"owaerbi 
lands at the time of said trespass or injary, 

person other than the plaintift. 


$961, A surrogute, county clerk, 
court, or other person, having the e1 
or other papers in a public office, within the State, must, 
upon request, und upon payment of, or offer to pay, the 
fees allowed by law, or, if no foes are expressly allowed 
by law, fees at the rate allowed to a county clerk fora 
similar service, diligently search the files, papers, records, 
and dockets in his office; and either make one or more 
transcripts therefrom, and certify to the correctness thereof, 
and to the search, or cortify that a document or of 
which the custody legally belongsto him, cannot 
Jf he refuses, or unreasonably neglects or delays, 1 make 
such search, or to furnish such a transcript or 
or makes a falso certificate, he is guilty of = misdemeanor. 


record, ling, 
according to the rules of the com- 
mon law, or by any other competent proof. 





___ CHAPTER X. 
; INCLUDING JURORS AND JURIES. 


TITLE E—TSIALS GENERALLY INCLUDING EXCEYTIONS AND 


THEM, AXD OF 

PROCURING THEIR ATTENDANCE. 
THLE 1V.—Truat suxons 1x New Yonx axp Krxos coux- 
+ OF KELECTING THEM, AND OF PRO- 


ATTENDANCR. 
FE Vineet acne 
TLE | c PROVISIONS | INCLUDING THOE 


BELATING TO EMEMACERY AND OTHER ACTS OF 
‘MIBCONDDCT. 


o TITLE L 
Feiale genaraily = tnicindiay exceptions and motion for a maw 
Aentue L. Heyes, and the mode of trial thereof, 
z of trial. 
% Exe ‘cane, nad motion for spew trial, 
ARTICLE FIRST. 
Issees, AND THE MODE OF TRIAL THEEREOT. 


Feet tevnas detees, diferent #972. Trial of the remainder of 


are "rien ques fot se of feos. itttre the 
: in the 

i Lousatebetind foregoing sections. 

ee. Order of weaatersal ixsues need 


one 
ton of Be 
10 cour! 
97t. Notioe of trial and note of 
< sition of in- 


por tobe fur 
nd by wbom. 


those 


or upon an all 
defendant has not su 
to form a belief, with resp 


legation, ined in the re- 
ul allegution of the auswer. 





te} Upon Kee ae ee new matter, a 
e answer, juiring a unless as ise of nw 
joined thereupo: me ee 
‘& Upon a avert allegation of new matter, contained in) 
the reply ; s alnes on fasuetat law is fikion share 
965. [Am'd 1570.) An issue, ether of law or of 
sasha tk aa ceoeeh tae cr news 
of as presoribed m chapter Sabet 
966. [Amd 1877.) Whire aa eater of law and an ine de 
of ee Se Te ee bsue of ap oe Se 
posed of, except as otburwise prescribed in 
(967. [Amd 1877] A ‘trial, eater 
and one or more defendant opty of the ieoet 
fuck or ene tialof sono oral othe tse of aw, OF8 
In the order of disposition of the issues may. be’ directed 
tion. Such a direction may be given, 
where an a) 


olding tbe 
Lee calendar for trial, either with or without the entry 
‘so order. 


a 968. (Am'd 1 Tn each of the ae. = 
~ oe re meg ee died pA id am ferent 


< Seiad: oc erstereneas 


129%,¥, 274. 
ILS ¥ 316 
#1 Bon, & 


32 Mun, 


439, Rot spect 


2m 25. Y. aay [4.271 12. ¥.state 
Rep. ati igo Oe, ay 


§ 969. An issue of law, in any 

Be ete ae Ra's tory ia cob enecaaly Teka 
Vision for a trial by a jury is 

Belted bythe sour tne reference oF i jury 


0. [Am’d 1877, 1891, 1892.] Where a party fx entitled 
‘constitution, or by express erica of law, tos 
trial by a jury, of one or more issnes of fact, in an sotion 
Wied ia eectlon sind hundred ead sixty-vight of this 

act, he may apply upon notice, to the conrt for an order, di: 


- recting all hia questions arising upon eedeee pra 


NY 


inctly and plainly stated for trial 
aioe ‘of the ap) 1 


oq proceedings are 
stions arising upon the ixmmes, are 
a CASE where neither 


ihe ‘application ol 
rect that one oF MORe enact 

upoe the eines, be tried by a jury, and may 

ticms to bo distinctly aud plainly stated for trial 


§ O72. [Am'd 1877.) Lf the questions, directed to be Wied) 








ct 


2 
cc 
a 
w 
Di 
8 
o 
os 
a 


21 Week. 
Dig. 130 
BN-Y stato 
Rep. £4. 
20 Hun, 137. 


22 Han, 71. _ 


mi 981. Wyre the lasub Se bacagbis boat the 
he must furnish the court wi Le ues ok tee aaa 
tund of the offer, i Fens taebogieeis: Where the 
aght to trial by the defendant, and 
does not furnish those papers, they must be 
defendant. 


#982. oe actions to be tried, 
hare the subject thereo! 


ituntod, 

‘968. Other notions, where the 
‘cauine thereof arose. 

4 actions, according 

to the rusiduace of the 


oes, Place “ot trial, t¢ “pgeer 


county not design: 
986, Defendant may” demand 


§ 982. Hach of the followin actions mast be tried im the 


i oaunty, in which the mbjeatof the nation 0 


of, ix situated > an action of ejectment; 
Sealaerberey : for citi to foreal 

or upon # chattel real 
Ere clan Ug real p 


"to procure judgment, 


;and every other action to recover, or re 
5 ent, establishing, determining, 
, or otherwise affecting, ar oat rig! 
nterest, in real propert ty, or a chattel 
¥ real property, lo which the action relates, ix situated 
without the State, the action must be tried, as prescribed ig 
sine hundred and eighty-four of this act. 


83. {Am'd 1877, 1890.) An action for either, 
3 ried in the county Where the 
is Sesser a yell) ch ipetal 
1 recover a us or forfeitare, 

except that res ae Nhe ottedse, for welich is posed, 
gomaltted ‘on a lake, river or other st 

vO re counties, the rt any county 

lake, Fiver or stream, and yee! 
the offence was committed, 

where re tua people of the State are a 
‘alty for trespass upon the lands of ep 
uction may be tried in county adjoining the county where 
the cause of action arose. 


for an omisi 
Berna “rho by the command oF fn the a 
‘done anything touching his duties. 
a To recover a chattel distraiued, or damages for 


. cewes a 


An action, not poysten in tbe two. 
Is mit ba en in the” county, i 3a sete 








sO) bet you wifall 


EXCEPTIONS, ETO # 
ARTICLE THIRD. 


Excrrrions, Case, axp Morrow ror 4 New ‘Tata 
§ 9m, What rolings may be ex- § 1001 Motion for new 
cepted to. the 
03. Refnnal of court orreferee, 
to find upon facts may 
be oxeepted te. 
0%. When and bow exonptions 
mny bo taken, after 
close of trial by court oF 
referee. 
7%. Ids dui the tril, or 
‘on the teal by Ja 
996. Ruling excepted to ; 
Wr, chte, when necessary: how 
. Case, when noc 
me pe ead and pie be 
ion appeal, ete, may be 
heard wienout . pon 


division, 


wo, $992, Anexception may be taken to the raling 
court or of a referee, upon a question Of law, arlaling, 
the trial of an issue Of fuck, Except os in 

_ one thousand one hundred and eighty of this act, an ex 
Forti parpoues of this area’ a aly s fary Sata 
‘or the purposes of this article, = 1 r 

as contincigg, until the yerdist ia Fénilarail 
TON. ¥. 34, 


Qiarp Div. § 998. [ Repealed 1895, takes effect January 1, 1896.) 


11 Mino, 909, § 994. Where an issue of fact pee a referee, or by 
20 App. Diy. the court, without & jury, an exception ups 
me ‘yoestion at | ge Utler the ease te 

must be taken, by filing a notice ep Ly 


torney forthe exceptant, of wcopy of thedes 

or report of the referee, und a written notice of 

judginent thereupon. If the notice of exception is 
inal judgment, it must be inserted, 








tions, tak pel ings tt tion nine hundred and 
ne reg tour of this act “ 


8 Abb, N. =§: 999. [Am'd eee ‘The judge presiding at « trial 
G14. ‘jury may, in bis discre , entertain a motion, made n 
bis minute-, at ie east Ee term, to set aside tho 
direction diamissing the complaint and yranta bew tra 
410 bh. excoptions; or because the verdict ix fir aesivsce or 
LO Tr, cient damugos, or otherwise contrary to the 
Weer. trary tolaw, Ifan appeal inten fun the snes me 
ae the motion, it must ahead Upon a case 
ja, 163, in the usual manner. 


WN. Y, State Rep, AbD. N.C. 294 19 App. Div, sé, 
Bu Mec. 49, 10. 142-30 App. Thy 0438 1d 800, 


17 Hun, oo. $1000. [Am’d 1877, 1882, 1895, amendment fo take 
henuary 1, 18¥6.] Upon the by aie of Ud perty who 

takon one or more oxceptious, the judge presirling at 

by jury, may, in hia discr.tion, at any time during the 


Big tea, 
10 ADD. N.C. 
fiery. 26, torio, dirvet an order to bo entered that the exceptions 
14 14.4. takon bo heard iu the first instance by the appellate di 


21 App. Pv of the wupreme court; and that judgment be stay 


mcsntine. At any time before the hearing of ot 
tions the order mny be revoked or modified, upon notice, 
court or out of court, by the judge who made it; or it Ell 
bo sot aside for irergularity by the court at any: term there 
ed or act psivle, the exceptions must be 
coo upon a motion for n new trial, which must be decided 
by tt the appollate division. The motion is demed to have 
been mado when the order was granted ; and efther party 
may notice it for hearing at a term of the sppellate division 
upon the exception: 





102-1003 EXCEPTIONS, ETC. 


one Rpt abr ol a habe aed judge 12%. ¥. 
ogee Deereateajedguenteube voi fi 1a, 166 ee 
. a new trial, pon ne oF more exceptions, may asa a 
judgment, ae 
hearing therein. The 
est excopt, for that porpose, 


aan Rete by the jodge or the 
ston daysnfter wer 
notice of the 


eee ae 


taunot ia reviewed bya motin fora ne raf 
ach an allegation except in a case specified in the last: 





EXCEPTIONS, ETC. $5 1004-1005, 


‘a term of the appellate division of the auy e court, & mo~ 
tion for a new trial can be made only at the term, where the 
motion for final judgment is made, or the remaining sues 
of fact are tried, ag the case requires. 


§ 1004. In an action triable by the court, whore a refer~ 
ence has been made, toreport upon one or more specific ques 


Hons offast, Involved in toe iavsa km CUGRUTEE A hearing 
may be made ata special term, atany time before the bearing 


of a motion for final judgment, or the trial of the remaining 
issues of fact. The motion must be made upon affidavits, 
unless the court, ora judge thereof, directs a case to be 
prepared and scitled. 


§ 1005. ‘The entry of final judgment, and the sabsequent 
proceedings to collect or otherwise enforce it, are not stayed 
Y an excoption, the preparation or scttlement af a case, oF 
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of Oly. Ivo, Within sixty days from the time when the cause or) 
19. finally submitted, otherw:se ed bagi 7, bed 
4 Abb. X. filed or delivered, serve a notice 
Say. xy, Adverse party. thut he elects to end the reference. 
” ay * a case the notion must thenceforth proceed as ift 
1s Anp. Div. ence had not been direoted, and the refnree is not wt 
Se. feos. 
a0 Mise. 34, SOY 
§1020 Where the double, treble, or any other i) 
damages are given by statate, the decision of thecow 
roport of the roforec, must specify the sum awi 
single damages, and direct judgment for the increny 


ages. 
MRT State —§ 1021. [Am'd 1879, 1895, amendment to take effect 
ty Lr 1, 1896] The decision of the court, or the: ‘ofa 
A the trial of a demurrer, or upon the of tt 
of fact or law, where « nonstit ia granted, must di 
final or interloontory judgment to be thy 
and in any such case it not be necessary for t) 
or referes to make any see Where it di 
interlocutory judgmont, with loure to the party in 
lead now or amend or permitting the action to by 
ita two or more ections, end nq cee Hiei uated 
disposed of, it may also dhrect the final judgment ti 
tered if the party in fault fuils to comply with =n 
directions given or terms imposed. 
natn, 441.  § 1022. [Am'd 1877, 1894, 1896, amendment totake ¢ 
WN ¥State yay 1, 1896.) The decision of the court or the re 
MPa tin, reloree, upon the trial of the whole ixgues of fact, x 
46% VState separately the facts found and the conclusions of law, 
reat the! nt to be entered thereon, orthecourto 
‘$Gh may file a decision stating concisely thegrounds mpi 
2 the issues have been decided. and Feri 
entered thereon, which decision 8o filed form 
‘Ui Mine. 669 the jadgment-roll. In an action where thé costs ai 
14_ Id. 209 discretion of the conrt, the decision or must 
7OStstolep. deny costs, and if it awards costs, it must: ] 
iran so, #0 Whom the costs to be taxed are uwarded. 
2210, ment is entered coe decision ‘which Dep at n 
re N¥.2. the facts found. the defeateit may file an exq 
Mi. Ww, Such dovision, in which cune, i fom 
ment enterod thereon upon m case 
* appellate division of the 
ions of fact and of law, 
judgment, or order apie from, award a new 
¥. 296; REDt to either party the j 
3 14 Ming. 007; 143 N.Y. O81: 26 App. Div. 620; E50. ¥. 299; Ea. 29 
§ 1028, (Repealed, 1894.) 
1024. A referee, appointed by the court, 
from al Jost objectiows; and no person sball be 
to whom wll the parties object, exeept in “te 




























marringo, or fora divorce, or n 86pa 
appointed a referve, in an action Ra 
which he ia a judgo, except by the 4 
partivs; and in that case lie cannot! 
ae referre. 


§ 1025. Where the court is antnorad 
eres. |t iis. in its dixeretion, a 











TRIAL JURORS, $1 
1. he Lieutenant-Governor : the Governor's 
private secretury 
2 The Secretary of the Com 3 the State 
Treasurer ; tbe Al Senay Creserol the Es 
asioner ; an Inspector o! ro 
ons; 8 Canal Ap ; the Sup of Public In- 
struction ; Tocrinbendest of the Bank Department 
Siperntent 0 Golo Deperteonstr peli 
officer, 3 in thin sul 
ota member of the Legislature, during the session of the 
house, of which he is a member. 
£ A judge of « court of record, or 8 surrogate, 
‘A sheriff, under-sherilf, or depisty-shi 
& the clerk or deputy-clerk of a court of record 


1060, [Am'a Bethe 1883, 1890, i 1896.) Each of the 
lowing persons, although qualified, to exemp- 
tion from service ass trial ‘fantr, upon his claiming exemp- 
tion therefrom 

clergyman, or s minister of ae Officiating ax 


assistant, teacher, 


im a State asylnon foe 
Fouaties, gts or habitaal Mee 2 


A 1896, amendment fo talee t 4, ieee 
Th tora or ‘warden of the eat fron sie keaper ot 2 
oO ti 
bear gi ee eee 1895.) 
amendment to take effect a 
baving beni 


dl Hi 
ell in his ion ta asa aaa and 
otuy = e086 ee 
profession es & moans of Telibeod. 
5. An attorney or counsel atlaws eyonentnm 
practice of the [nw as & menns of Li 
A professor or teacher ina college: 
7. A ‘person actually employed. ag ose eatin, 
woolen or {ron mauafacturing company, 1 year, poss) 
or season. 
8. A superintendent, Yr, or collector on & 
orized hy'the law of the Bats; whieh actually souseruct 
Cre navigated. agin fi 
master engineer, assistant en, ee get 
ally employ ‘pea steam vessel, makis 


10. A superinter conductor, or ‘onginaet ent ere 
oth wr tha sect relia ets a 


tor, employed by 
ra gai is la sche en 


the State, after seven years 
t in order to entitle & person to € 
this subdivision, bis service most 
the twenty-third day of April, ei 
two, either na a gencral or staff. 
epiioncnnd joer, imusicisn or privave io 
peopeny or troop of Une wmilitha 
a vrs and cuilpest 
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Where a porson is discharged, for either of Uhe causes speck 
ftod in is tection, the cleric rust destroy the Mallet, contain 


ing his name. 


§ 1033. vy 
the term to wh 


Bee ote cy facts, a coart, at 


pe Joon fired 


excuse him from servi Ving urna the whole, on x portion of 


wast sempre! of the fo! 
L re he i 
civil i 


y other reason, the intr the 


ot ofthe ate ay be materially Injured 


‘or hia own. Thentth ‘or th 


the health of a Danie his 


Fequires his absutice; or he 6 temporarily 


reason, from pi 
a 


ite ito yor 


rascl oateea, in Sear eee 


in this ‘section, the ball 
turned to the box from wi 


containing bis mame, eee 

ch it was taken, = 

op LORS, Section teu hundred and torent 
Peete eae Ne as cari The remaing 


ws of this 
of this 


does not apply tothe city ana couaty of New York or: Uke 


ARTICLE SECOND, 


‘MoDvE OF SELECTING, DRAWING, AXD PROCURING THE AYTEND- 
ANCE oF THIAL JURORS, EN OMDINAMY Casi. * 


21085. Certain town officers to 
make liste of trial 


08: Narn ‘of Jurory. tbe 
taken froi jet 


roll, 
1007. Duplinate jarror Liste to be 
tmade and 
1088. ue clerk, te make and 


Be olerk: ta destivr 
old ballots, 
returned to 
three years. 
‘certain. cities to 
De consldered towns, 


ta, When and how many 
Jarry for ‘vourts of 


it or aaa 
Y appeariog, 10. be 
nna ind, 
ire 
to bo present ar draw: 
$DIT. Mode of drewiog jurora; 
inute of drawing : Uist 
t be delivered to shore 
‘Tous. aeeti © notify jurors 
rake ret 
1000; Asptioans to be — 
Fie c. 869, 1. WS creating & 
eon] Dart a popalation of 
Kings, alec 
Grawing and wervice 


gd xiih copies of jury 


2 ima. oT easy 


1st. store ie be 


box when yl 3 


1092 A third Jury box to be 


1004, Super whee to. be 
ma thd tae 
1056. How stieh jatves to te ao 
1016. Jantiee bf Sxpreme Come 
‘or coun 


108. For winak 
son 
Fore may 

108, How wack addiltonsl 
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pe oriarn dpi dy ate of of the Mase ort, 
A ees at ae ee 55 


the recorder of 
gf aeons 
jurors shall 


the ee 

prepated for said county, yi cach of 
ale the like duties must, be performed 

in the manner bed. 


town for the purposes of this article, except ' ‘Officers 
who are to perform the daties of the supervisor, tow clerk or 
aasessor, as prescribed in this article, are designated 

v 

§ 1042. [Am’d 1894, 1895, amendment to take Jan- 
uary 1, 1896.) On a day desi; bata Fey itor 
less than fourteen nor more 
appointed for holding each trial term 
or of the county court, except a term design 

and decision of of motions and trial at 

without a jur: 
insion are trin ie by «jury; or on the day to which the dru. 
ing is adjourned, as prescribed in section ten bundred and 
forty-five of this act, the clerk of the county in which the 
term is to be held, in caso such county contains less then 
one hundred thousand inhabitants, must draw tho names of 
thirty-six Huirisis pens, and in counties con! ono bundred 


tants or over the names 
sons, ectase any additional number ordered “nae of fog Es: 
to servo as trial jurors at the term, 


§ 1043, [Am’d 1895, 1896, amendment to take effect Septem- 
der 1, 1896.] At lenataix days before the drawing the county 
clerk must publish a notice thervof in a newspaper publisliet 
i ence one; oF if there is none he immet 


for the drawing cause notice thereof to bo served 
Log ‘the sheriff of the connty and upon the county jnilge, 
in caso of his absence or illness, upon the special County 
_ of, fn a county where there is no special 
r rogate OF upon any justice of the atx 
din said county. 
camendinent to take 
etme 808 pointed the sl of the set 
hori ie county judge, or, if notice har 
‘upon an; other officer, in the absence or il!ness 


‘officer in place of the 

must adjoura the ey of the jurors to 
Therenpon the clork must forth: saase to be served 
the * absent sheriff, or county j4igo, or two Or more fuss 


80 tn origical 
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taining the names of those farors who Inve! a 
poneribed fo the last > ned must © 
‘rom that box, wit! new fists of jurors are transmitted by the 
town officers, : 

§ 1052. The county cterk must ‘in wddition to the 
two boxes specified in the last two a third box, in 


Ropes, sedition, of all persons, 
turned as {inl jurors, who reside in the city or town, where a 
trial Lerm of a court of record is appointed to be held, pur- 
suant to law. 

§ 1053. ‘the ballots kept in the third box, must be de- 
stroyed by the clerk, and new batlots must be deposited there- 
inby him, at the same time, and under like aitciinsiances, as 

rescribed in this article, with respect to the destruction of 
fhe ol baliots, andthe depositing!of new ballots i the frst 

x 

1054. If a sufficient number of trial jurors, duly drawe 

notified, do not atteud orcaunob be to form a 
jury, the court may, in its diseretion, direct the sheriff to 

raw from the third box, in the presence of the the 
hames of us many persons tls the ‘court deems. for 
that: purpose. 

1055. The sheriff must forthwith notify each » 
pe ee odie ton 2 Sremoribed te tide aithro this 
chapter, where talesmen ure required to attend ; und the pro- 
Visions of that ttle apply to each person 30 


§ 1056. [Am'd 1895, amendment to 

1, 1896.] | A justice of the supremo court, 

‘a trial torm of the supreme court, may, by an order under 
his hand, direct that such a number of jurors. ax be dearer 
necessary, not exceeding twonty-four, be drawn for that 
term, in addition to the thirty-six jurors, to bedrawn as pre- 
soribed foregoing sections of this article, A eo 


. An order, made as prescribed in the last section, 
0 delivered { fe clerk of the Sarre in which the 


thereafter 
ri tment or by aijournmen! 
the commencement thereof, or on a partionlar day, 


in the order. fl 

$1059. The clerk must therenpon forthwith bring | 
conrt, all the boxes, wherein ballots, containing the mame of 
trial jurors are deposited, a8 prescribed in this artivle; and | 
must, fn the presence of the court, publicly draw from such 
box oF boxes ws the conrt directs, the number of trial jurors 








$$ Wyeo-t0sz 


ranghiod order. The clerk must make and certify two 
‘so drawn; and twust file one list in his 
office, Ad ieee tha cther to the sheriff. The sheriff must 


tag = aes eh petson #0 drawn, to at- 


ace [40rd 1895, amendment to take qfeot January 1, 

The county jndge may, af the time of drawing trial 

term of the county court, make an order 

day, daring the term when the 

ieee mutated, Cea r more particular dayx, upon 

sah of which a portion of tho jurors must attend. The 

ier eat herespon not then toattend, asx specified in 
ie onder. 


ites Too deputy o cunnty clerk possenses, in the absence 

from his office, or from the sitting of a 
momenta cots ‘the powers conferred by this article upon 
the county clerk. 


‘This artiole does not « ay iat city and county 
of New York, or to the county of 
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ARTIOLE THIRD. 


Mopk oF STRIKING AND PROCURING 4 SPECIAL JURY, AxD OF 
PROCURING 4 ronmioN Juny.* 


§ 1063, What courts may ordera 1063, Provision where clerk or 
special “Jury tba 


Wet, Party obiaining order to 1060. Party applying for special 
sive eight days' notice. © pay expraaea. 
1065, Mode of atrikiny Jury. 1070, C94 fof older for foreign 
1008. Jurors vo drawn tO. be ues to be delivernd to 
notibied to attend, eberitl. 
1067. Jury to be formed as in 1072, Movie of obtaining & for 
eign Jury. 


other cases, 


1063. [Am'd 1895, amendment to lake effect Jammwary 1, 
Where it appears to the court, that a fir and im. | 

partial trial of an issue of fact, triable by a jury, joined in 
an action, pending in the sapreme court, cam not be had 
without s struck jury, or that the importanee or intricacy of 
the ease reqnirex such a jury. the Sour mantcaabe en 
upon notice, directing a special jury to Le area for the 
trial of the fssuc. ‘The order must specify the term, and it 
may specify a particular day in the term, as, "the Joes 
must attend, 


5 1064. [Ane'd 1895, amendment to take effeet January 1, 
1896,] Unless the order apecifies, or directs the officer, «bo 
sto atrike the jury, to fixa time for the parties to 
the party obtaining it must give at least eightdnys' notice of © 
the time when he will attend, before thy elerk of the county 
ob the uction is triable, or, if it is trinble in the city 
and county of New York, or the county of Kings, beforn the 
poeiaajeel ener, of jurors, for the purpose ef baring ‘the Jury 
struc] 





* Sens. 20), T.s08, ceva u comulaalonee of jurors fet ed 
geamty Davin x population of hres hundred Mhoueand or sore eg 

Xork ‘Kings. roviding mahing: ‘iste 
the drawing aud enrtice of jurors. Se 
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$1065. (Amd 1877.] At the time appointed, the clerk, 
«in bw absence, the deputy-clerk, or the commissioner, as 
the case requires, must atiend at hix office, with the original 
its or booke, filed or opt in his office, es required by lew, 
cotaining the names of the persons who are then liable to 
wrve as trial jurors; and, in Presence of the parties, or 
tit stlomeys, or counsel, must strike a trial jury, as fol- 


1. The clerk, deputy-clerk, or commissioner, must select 
frum the lists or books, the names of forty-eight persons, whom 
te dessus most indifferent betwen the , 82.1 best quali. 


 FThe Union Surety and Guaranty Co. 
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The Union Surety and Guaranty Co, 
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fied to wy the issue; and omust make and certify a Het of 
2. The party, on whose the special jury was di- 
rectea tothe elfwok, a bie ‘or couse, may then first 
strike from the list one name; the adverse party or 
hey or eaunsel may then strike therefrom ome Barge wad a0 
alternate! an sae has Gey ve BARC 
either ‘party Cafe tated, atthe tine aa pce of 
jury, oF Mi ‘mame, the clerk, 
Seputticlert, oF commisaloner, must strica for bia’ 
rhe se list! of ms 
P the 
ot atricken out, and must certify that it hs 
the persons, drawn to serve as 
the court. He rust inimediately 
fied, nnd u certified copy of the order, 
county. If the list, from 
Segoe es 
for that. ward or 
Ainge jury, ia place of Hs original lam 


i bert most notify whee: 
Lode sea rate ATS 
16 term, at which they are rey to 
reseribed by law for notifying and returning ordinary 


[Aud 1595, ausewelment to take effect 
18¥6.] From the persons #0 notified and alte 
éiust be formed fur the trial, and the issue must) 
preseribed m this chapter with respect to am 
trial ‘The court has the ene peee to excl 
a juror, IG =) Jurors to be 
men to attend, as upon an ordinary jury trial, 
may, 2b its discretion, set aside anadditional j 
ora talesman, upon the objection of either 
formal cballewge, bat neither party shall bay 
peremptory challenges. 

§ 1068. [amid 1854) 1k spprars ip 
‘an application for a, speci 
cE Cae Soe ne 
ed in the action, or & related to either of or. 
not indiffereat between them, the court must appoint two 
interested persons to strike the jury; and the 

discretion, in any cuse appoint two such persous to 


meh jury ‘The persons so appointed ‘for 
Stihe nti, il Une powers hectened by taseniee aan 
ner of jurors, . 


HH 


ig 1 ifs 
Hie i 


i 
[ 


: 
E 
i 


gd 
i 
E 


z 
i 


FE 


clerk or the commissto 


| 1069. The expense of striking a special be 

of by the party appiving for it, and stall Putten 

Uhe costs of the action, ‘ 
§ 1070. Where an order fora trinl by a foreign & 

muude, a certified copy thereof must be del Tt the sere 

the county, from which itis to be drawn; who mest 
ice thereof to the elerk of that 7, mndl_asc, 

the city and county of New York, or the of fe 
commissioner of jurors, Jeast trent 

first day of the term, ut wh 

atten 


| 
1071. The clerk, or, in the county of Kings, the come 
missioner, to whom the potice & given, Taust draw the miner 
of twenty-four persons, ia the samme maner, and in prewnce 


7 
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TITLE IV, 


Trial furore tw New York and Kings counties : mode of 
tecting them, and of proceering their attendance. 
Amnctx 1, Provisigns relating total Jarots in the elty aed oowsty 


of New 
% Proyisions relat! 


¢ to trial Jorors in the eeanty of Kings. 


ARTICLE FIRST. 


PROVISIONS RELATING To Tktal Junons ax Tie CHTY AND 
County or New Yous. 


2 1070. Qualifioationa of tein! Ju- 
rors. 
tow), Who deemed a resident 
1081. Exemptions from jury 
nervice. 

1082. Evidence of right te #x- 
emption in certain 
eas 

officers required 
to eertify to commie 
sioner persons. per= 
forming tull military 
dnty, 

2084. Jury year; Jongth of Jury 
service required “apd 
allowed. 

1081. Whon court may tempar- 
arily exetise juror from 
attendance. 

1186, In other casee, Jaror to 
be excused” only 
showing certain iheta, 

10st, Jaror applying to court 
to be excnwed must 
produce notice, ete, 

ies, Service in a court not of 
rocord; when an ex- 


nse. 
1080, Clerk of court te certify 
missioner we to 
Attondance, excuses, 

Brves, ete, af parars, 

10, Commissioner of Jurors 
te select trial Jurors; 
hi general powers. 

‘81, Commissioner ma 
point avsistan 
who may administer 
pathe. 

‘4002, All public officers requir~ 
ffl to ld the Pontus 
slover. 

Fenses of commis 

Moner’s office; how 

_ paid. 

tn of Jurors to be pre- 

pared, etc; commit 

Fto decide ax to. 


1007, Old ballots to. be destroy 


edaud now ballots de- 


led = #0 int 
Tiets;new Teallots there 
or. 

7 1008. Number of Jerors to be 
drawn for wack term of 
courtofrecord. 

10%, When jurors to be d 
al oficers to 


UO1. Procecdlags i 
ot appear. 
1un2. When jy 8 to he dewen 
1108. Moo of drawiog;tilaatey 
1104, Adz where teens Goustiar 
Of twa or more 
1105, Commisatower May ineae 
notion to jerors denwe. 
1106, Sheriff. to 


en, cleri pect ts certty 
. Clerk of court 1 
as to mode of servics. 
1006. Court may Onder pew 
[anette be drawn du 
ig Were, 
Nip. Court of recand we fee 
jerer for pen-stiend- 
Ped power to remit 


1110, Jerer may siso be arreste 

ed nod compullad te 

Joroen Tor dlatries comets, 
11. Joroes 

hen selected ; pamtebe 


ula Sieatte 
La Shee fog eee 


iss v 
1112, Pronesdttigy betore Gung 


as judgenionts. 

111s. Commminioner to recelve 
eae 
eae 





for offcer accepting 


ete. 
use 1a Tor offur 
‘wwcarieg; when 
perjary. 

to serve, aga trial juror, 
pouty af New Sork, @ persod. iooedl aor 
United States, and n resident of 1a"? 
‘nor more than seventy yoars 







tists pene week erita te 


See sae hae 
abeald have 


Sele aa cia 


Sieeatee beams sane 


4) p 
tea Biter ote following 
jed to an exemption from 


“Bite ot exetion 


college, academy or lio 
pokes callin, ‘or aon Pane 


a ee ne’ regularly em- 
| not followil Dyer ocation. z 
fier of un office under the United States, or the 


arly Made New York, whose official 
i 


Loney is attendance nx « juror. 
nation. 


or other officer, actually em 2 ph he 
eg trips; or a Heensed pilot 


pantuahor of engineer, employed 
other than * wot ae a 
operator employed by a telogray 
fesenally doing duty inan office or alonpty 
Tine of the company by which ho 


‘or a wheriff's juror, for the year, selected fl 

















judge of a court of record, y 10 
Mee eeietate ie rcaecd La eee 
il rs in the bast 


in section ten hundred 
the 


d day, 
the deputy: 
‘draw the jurors, 
must be conducted as follows: 1670, Con 
bis doputy, mast. shake the box con- #6. AGE 
ly to mix them. 
ib poting the name contained in any 
lot 


1675, Com 
pols Me 


‘be kept by one of the at- 

‘which must be entered the name, contain- 
drawn, before another ballot ix draven, 

° umber, the minute of the 

of the persons deayn, with 


and specifying for what ‘court 
‘drawn, must be signed. by the 
the attending officers, and filed in 


parate 
mrt must be drawn, and » 

tmade, signed, and filed, and 

Proceedings must be the same, us if it was a 


1896,]_ The commissioner may issue, tom ) 

a printed siotice, informing him that he gal. ace 

and will be duly notified and containing 

| portions of this article ns thé commissioner 


1896.]_ The clerk must deliver to 
rs cartifled copy of the minute or of 
‘are two or more. The commissioncr 
r named therain. to attend th 
pdmvws, by serving apen 
Commencement thereof, a noti 





or usual plu 


discretion. Before the com- 








2 1680, Con- 
ol. Act. 


7 1981, Gon- 
nol. Act. 


@ 1082, Cons 
ol, Act. 


2 1683, Con- 
aol, Act. 


20 TRIAL JURORS = 


mencement of the term or part, ys ate 
‘with tho clerk, the certified copy of the minute, 
ander his band, indorsed thereapon, or ax 


naming cach person notified, and the : 
which he was notified, and the time and plaoe of th 
of gach notice. Such return sball Be Beat 


aie faicles ee ee Ao afi | 
1am each service shal ve been stating 
‘ner, time and place of such oe erat accomp 


$ 1107. The clerk of each court, for a) of 

ators are notified to, attend, by the r, usu. 

astm cot of al erties cae, 

it varied in tanita 
ati yl | 


robibited from allowing oF 
charges tothe she for notifying any Aig 4 
i or for making & 
‘eon whine to toi te lene Te ed 
° cribed in this section, bs Hable 
Sue hundred dollars, foreach omission, to be eed 
any person suing therefor. | 
§ 1108, [Amd 1877, 1899, 1990.) At any tim 
the sitting of a term of a courtot record in the city, 
may direct an additional number of trial oe 
for the term, or for the part, at which: order | 
reas a 8} nat © aumber mene il 
me of drawin| rrawiny may 
court, under the direction af the i penee ds | 





time specified in the order. He must 

clerk of snid conrt a return, under hig band, 
ernon 0 notified, and specifying in each case 
ime and place of the service of such notice. 

Le presumptive evidence of the fhot of sue 
An affidayit of the person by whom each service &I 

boen mado, stating the manner, time and place of # 
io, shall accompany such return. 

1109. [Am'd 189.) Whore a person, duly 
nofitted to aticnd a term of n court cry 
fails to attend at the time specified in the 
to day, the court, wt that term, must impose 
of not less than fifty nor more than two 
dollars, A fine thus mj may be 
ted, by dirvetion of the judge, in open 
of the same term, and upon good cause 
shall not be remitted, except a presoribed tor 
thousand one hundred and thirteen of this act, — 
sion so made by the judge, in oj 
with the reason therefor, must 
the court. ‘This section applies toa 
an ordinary trial juror. 


$1110. Where « person, daly 
to attend and serve, al aterm of acotrt, 
ed by law, without having been: 


#0 in origical. 






















E') TRIAL JURORS. 3) 


fine should not be enforced. 1a ongo of he sbeont 
judge time and place mentioned 
Seas amatera be condu bee 


a f said court as thon and preset 
et ts serveur the peacua tae 
addressed, by delivering to one personally, 
with bim, beg th oe At shall be the da 


conimissioner of jurors to canse sack orders to b 
Such service may be made by any 
eS a Se Brith 4 
who may bo designated e purpose | 
Stirs und presen peal service may he made by 
‘Tho proofs of such service suall be transmitted to 
tothe corporation. Inonseof failure to make sac 
it shail be the duty of the commissioner of jurorsto 
pte the Sonneel Ke : corp ee of 
ged with the daty of making such service 
the reasons for much failure and the efforts made 
auch services, Aa many nents mgeroey 
be 


! 
: 





proceeding a the counsel to the 
but the copy of the order required to . 
delinquent need not specify the names of other de) 
included in the same proceeding, If the wu 
in obedience to said order to nhow cause, the Jud} 
whom the some is heard, may, for good cause 
such fine in wholeorin part. Ifsuch fee ie a 


or is remitted only in purt, the judge shall 
fine, ox so vauoh Ceosect as ball Soe eee 


of the fine upon due proof by affidavit of the int 









such delinquent of such order to skow eanse. 
which a fine shall be ordered to he 
part, costs not exceeding ten dollars fm 
awarded against the See whieb 

form a part ot the fine to forced. The 
enforcement of a fine, in whole 
sive with respect thereto, An 
any such order not made on di 
of the court, to whieh an a, Bn) 
judgment made or rendered in ep 









is itponed. Such appeal xball. be 
and tm like manner ects now provided ey leieaie 
appeals from orders made in soch court and shall t 
1114. [Repeated 1889. ) 
1115. [Repealed 1880, | 
1116. (Repealed 1889, ae 


$1117. laste jen] AR rey fog tbs 
the payment of fines shall be Sled im the office o 
clerit it sald city}, who must make tn thersoaleel 
meats kept by hun the same entries, 7 
With respect to each fin it were a flat 
dered in an action. Why enlrins have” 
fing, including costs with i 
the order of enforcement, becomes a Wen 
erty of the person tines, 1 War Wane 
tent as if it was recovered by 
court and an execution to collect: 
to the sheriff of the city end coumyy, 


















ing the condition of each proceesl 
amount of fines ‘collected duit during 
said rej d the disposition 


oky ok the wagon ta exes sald 
inty of the: to cause 
Gis reco rd within ten days 
‘im. 


#1683, Con- 1120. A physician, who Knowingly, & false cer 
fol, Act. tiflcate, or makes a false representation, for Ube purpose 
‘enubling or assisting & periom, tobe dischanged, excused, 


aa x 


to 
empted from service as a t¥ial juror in the city amd’ cuualy 
of New York, fs guilty a Ey inlet % 
¢ 1001, Con- —§ 1121. A person, application is made, within 
Ase aud ctey of New orks by the. eometledomer of Joram Bei 
his authority, for information, as to a fact, upon whee the 
Kiability of himself, or any ‘othor mt ev a trial 
quron ee ci nd who refuses to give information sient 
hereto, ich he can '¢, or know! ipforts- 
ton, relat faecaintion a ring gen ae 
the commissioner of jurors, or ys Parana 
thority, a false representation, ax lo 
uny other matter, relating to the: bility of f, OF a 
other person, to serve as a trial juror, forfeits ie ‘dollars fe 
each offence, 
1122. A person who gives, 
@ 1095, Con- § 
money, or any other thi the 
sol, ASt. Sheriff’ the county clerie or other a oat 
ed by, the coun 
‘an officer, messexy 
‘employed by the sheriff, or the 
the ‘of enabling or assisting Feet 


ET 


eon, ea ed or drawn as a trial juror, to evade, 
harged, e: rvice 


ae vet ford tier 


li ora ven bl eeebel 


Sea 


‘ails, uty 
‘Commissioner of jurors thereof, Is gullly a Rese 


§ 1125. A persou, who swears falsely in an aM 
HES saaliitos fleety Spon aa tains ala Se 











o which the 





a TRIAL JURORS. 4 1131-113 


the Health of a mem 
or his wife, or & near relative of 


eontly di 
‘ 1481, [Ani’d 1891, 1895, amendment to take 

1, 1896.) county clerk of the connty of must, 
within one weok after the close of each term for wl 

jurors have beon drawn, or after the discharge of the trial 
arora, if they aro discharged before the clos of the tert, 
return to the commissioner iceiareey tho: mere of teial jarors 
with the commissioner's return received from the commie 


and in detail ns follows = 
1. muenasee and residence of each jaror pes sebababy apd 
red, nod the number of days he actual) 
¥. The name and sel ieoe Of Eee cad was ereuned, 
or discharged, with the reason therefor. 
3, The name and residence of each person notified, sho 
did votattend or serve. | 
4. The name and residence of each person fined, and thy 
date «nd amount of his fine. The return Fo and certificate Patest 
‘he filed in the office of the commissioner, who mist niko re- 
cord therefrom, upon the list pe made aby him, the 
date andamount of service, performed by each person, == 
therein set forth. 


commissioner may, 
ure remove, one assistant 
‘clerics and_ ta 

‘The 




















Bt 


ceipt thereof. For the purpose of coll 

biitionee raat levy ue ad al the 

person fined, with like effect, and subject to 

visions of law, as where a sheriff levies upon and sells: 
property, by virtue of an execution, issued upom a judgment 
of a court of record. 


$1156, [Am'd 1895, amendment to take effect 1 
1896.) The commissioner must return the 

to its command, to the clerk of the court it. If be 
fails so to do, the court may enforce the return, by attach- 
ment for contempt. When the preceptis returned, the clerk 
must make, in the docket of judgments kept by him, the 
same entries, ns nearly ax may be, with respect to onch wn- 
collected fine, nx if it was a final ju rendered in an 
action. Wh x 


fined, an if it was recovered by a judgm 

nnd an execution to collect it may be des Ae 
sheriff of the count, ‘ings, as opon a judgment. 
commissioner has, in relation to th treontion, end the satis. 
faction of the fine, all the powers of the attorney for a 


Teoareeing en ajudgwent, in relation to the judgment, 


the oxeeution issued thereupon, 


11657. The lien, created by such a docket, must he dis 
aoston he county clerk, fa filing with him the 
sioner’s certificate of payment, m 


§ 1158. If the commissioner of jurors, or either of his 
assistants, or a clerk or other person, ‘him, com 
rupily and without sufficient eause, omits the pame of = 
woh, duly drawn, froin a panel of trial, Jurors, or 

2 namie of stich & person, frog either of the boxes 
oo oO} Bice oe area receives: 
rd, compensation, ‘or advan in consideration 
uduoet ‘hwo onission 5 
f \ lished by 
in a State prison, 
five years 


1159. A wilfol omission, by the commissioner, of a 
bee of him rtich Seber than that het ty 4 
the last section, is um 


to a juror, duly dra 
be who knowing! 

jestroys, a notice to : 
business’ of another, w! 
euilly of a misdemeanor. 





rropresentnteny for the. purpose of 


te be discharged, excused, oF 
aé a trial jurr im the county "of 


of jurors. must mike a yearly 


fe the Tatbaaet oF his ‘ution; eats he 


Unewairer, at least ouce in 
ich he hus received 


‘ 1, Formntion of the Jury. 
(oo ion of the Jury. 


ARTICLE FIRST. 
PoRMATION ov THE JunY. 


may t & person 
to aoe! Res 
Pure Dut and of 
fesse 
UT. Jury competent, although 


nlaining gone OF 
only ome of een 


panel, 
118. Treo poromy 
erp pal iho an 
177, No challons 
—s 


‘xusa of : yi 
party, ete 
um to be , 
2 4 farere jones how tried. 
~s Exceptions to and re- 
ites pro: Flow of te datertn: 
mtlon of the court, in 


are enon reference thereto, 


of term of a court of re 
the eler) 





236 FORMATION OF THE JURY, 


4 tho clerk must-draw cash Dalloh, willioat soeing 

an raw 

mame written ou of them, through an i 
the iid of the box, lange evougt eal te ae 


mp 


“ror must = the pbietion before te ease 
\ny other party to Je MAY Fase 
ion thi iaix casas toon Ti crab ee 


1167. The ballots, conta the 
on i arpeymee riya onti set 


rey spore from the other ballots, until ‘hae joe be ae 


$1168. After that fury is diseh: the ballots 
taining their names must be-again rolle pot folded an 
Seribed in section eleven hundred und slaty-thres of 
and returned to the bax, from whieh, they were frst taken’ 
fun the sate course Rust be: pursued. as allen us mie 
brought to trial by a jury. 


8.1169. The ballot, containing the name of a a juror, 
is absent, whoa bis mane is drawn of called, or x set or 
excused from serving on that Cs must be again op 
or folded, in the same manner as before, and returned to the 
box, containing the undrawn ballots, as soon as the jury ts 
sworn, 
white 


§ 1170. ff an issue is prought to trial by a 

jury is crmpanuielled is anothior cause, at the saune 
ed, the court inay order a J 

of Svs bamuss te ees tet ot ie ec 
then undrawn: but, in any other ease, the 
the names of all the trial jurors, rotarmed af, ani 
the term, must be placed together in the same 
jury fe draven therefrom, 


LLTL, (Awl 1870.) 14 a sulfleient 
uly‘ dravea ‘and noHhed do. pot atlend) OB ago 
tained, fo form a trint jury, aa ei en in th 
‘except Westchester, direct the sh 
ance of snob « number of ‘alecets from the 

“at large, qualified to serve pal ecb 


the purpose. Th 
wet the sheri di 


direct him to draw a sul 
box, apni fe sation tee Man 
In'erther case, the sheriff 
drawn to attend forthveit 
rod bythe ewer Hf for any reason 








exce} 
alin a the cour, mad er pore jury, eae 
to the determination of nobnilcage mass be board at 
the same time ; and the case must contain the matters pec 
‘essary to present it, upon the facts, or the kaw, or both. 


ARTICLE SECOND. 
‘Toe VeRmcr. 
211m, Discharge ofjary filing 


1482, Pinan ennnotsnbmie to 
non-eult aflor jury re 


tires. 
1184. In action to recover mon- 
pag fork yah 


1st. How. double, treble, or 
foot and awarded Teeeey ae tote 
1185. Whon rerdictto be taken, jant provoedings. 
1181. Wer uy gmpant wa care 
mks nny oF ss da ai ata 
record, of not of record, or in Steins 
an officer, if the jurors cannot 
fo for such » time as is deem 
fore which, or the officer before wl 
ed, the court or officer mn 
cept fora now jury, or order another 
the case requires ; and the same 
fore the mew jury, pte 


1182. It is not necessary, in an action in a court, 
Fecord, to call the plaintf, when the: jarore ata neeon te tee 

diver thelr verdict; .¢ plaintiff, in such an setion, x 
‘submit to a nonsuit sivr texte been committed to: 
Jury, to consider of the verdict, ‘ 
i 


de 
ita 
u defendant, who has set ‘counteroinimn for 

dant, Wi eet up & a 
money, the jury must uses smen (abe mace damages, 
Jory iiay, also; under the direction of the court, 


1183. In an action to recover @ sum of 
weenie {a found, either in favor of tbe plaints ge ta 


amount of the damages, where tie court directs 
the plaintiff, on the pleadings 


8 1184. Where double, treble, or 
es, ai 


cate! raed 
by sro ‘ingle damages. Gulp are ta Ba 
f inc aoe woe im Sansa 


e sum wo found tmust Be 
Sy ucoers ann sndgment rendered accordingly, 


ako case prescnts only questions of 
- to rect the jury to reader a verd 

jen of the court. Notwithstanding Ur 
been rendered, the judge holding thé trial 
waive term, set aside the verdict, und 





by which the jai O- BAD NG 
‘he issues, in favor 


ese the ama th oars tang ‘bem pana cp 
Se paiemtisd GlOn an oppest roms 
po rach ibe genees! verdot, 


oo 





JORORS' MISCONDUCT. — $5 4188-1159 


§1188 Where a special finding is inconsistent with a 
general verdict, the former controls the latter, and the court 
must render judgment accordingly. 


1189. [Am'd 1877.) When the jury renders a verdict, 
or finds upon one or more specific questions of faot, stated 
under the direction of the court, the olerk mustmake an entry 
in his minutes, specifying the-time und ploce of the trial; the 
names of the jurors and witnesses: the verdict, or the ques- 
tions and findings thereupon, as the cake requires; 
direction, if any, whtolt ey court givor, bi segent to the 
subsequent proceedings, Upon the application of the party 
Iu whises favor a general varatot te rendered, tye clark aust 
enter jadgment, in conformity to the verjlict, anless a differ- 
ent direction is given by the court, or itisotherwise specially 
preseribed by law. 


Miscellaneous provisions, including those relating to embracery, 
‘and other acts of misconduct. 


91390, Trjate by Yary to be attendamee is special 


juries proceedings. 
art bolish- § 1196. Sheriff, ete, to keep 
SE win 
DeCesATY, 


AML. Ventre not ponalty. 
392 Jurors ot to be quee ‘1197, Notice of tspouition GF 
ed ict. 


fine. 
> 108, Special returm of deline 
‘uueney aba fine to 

enalty thare- county <ourt, 
. 1190. Colleetion OF Féestadion 
of fine. 


for. 
196. Penalty for juror’s non- 





8 1190-1191 JURORS’ MISCONDUCT. 


$1190, A trial by n jury, of an issue of fuot, joined in a 
civil action, in a court of record, must be hud, ax prescribed 
in this chaptor; except in a cago where itis otherwite spec! 
ally preserihed by Inw. An alien is not entitled to a jury, 


pres in part of aliens or strangers, in an action oF 
peel eectonca eivsler retained 


1191, A yenire to procure jurors cannot be isquod ina 
otek brought i 


ins court of record, exeept as specially 
prescribed by Jaw. 


“Tike Union Surety and Guaranty: Co, 





1192. A juror shall not be questioned, 
fog eS Ae ee ea 
Yerdict rendered by him, fo an ina 
not of recond, or in a specin! proceeding befi 
eept by indictment, for corrept conduct, in & case 
dy law. 

§ 1193. A 
juror, in an action ina court of tecord, or 
& special proceeding before an oflcer, 
Fender his verdict, oF receives, from & party 
special proceeding, a gift or gratuity, forf 
a or ten Rae value of that, sky ich he 
tothe party to the action or special pr 
thereby; and is also hable to that 
sustained thereby ; besides being sabj 
prescribed by law, 

1194, An embraceor, wh 

wtified to attend, asa trial juror, to take 
trary to the last, section, forfeits ten. times 
times the value of that, which was #0 taken, 
grieved thereby ; and is also liable to that 
Ayes sustained thereby ; besides being subject to the punish- 
ment, prescribed by law. 


1196. A person, who has been lawful 
notified to uttend, asa trial juor, to induine into a matter or 
thing, or to hear and trya controversy, 10 
ing, pending before a judge, justice of the peace, conmmix 
sioner, or other officer, and who wilfully to attend, 
us required by the notice, may be fined by the officer, ina 
sum not exceeding twenty-five dollara Bat this section does: 
not extend to n case, where special ‘ision is mamde by baw, 
for punishing the default of a trinl juror 

§ 1196. A sheriff, constable, or other officer, who notified 

jurors to attend, in a Case specified in the last section, 
wheu directed by the officer, before whom the 
ceeding is pending, att and take charge of the jury. 

ful neglect to or for 
duct, while attending t ij 

arty to the spec 
fodiced, hn unust be 
ing twenty: 

a fine ts imposed, In m 
m flned, to the end theb he 

oMficer imposing it, for the remission o 
shereuft tion peas Wak ba) 
neglect’ or misconduct, or th 


} 1198. thirty daysafter the servis 

, the fn wot ited by the officer imposing: 
[| @ delinquency or 
for wi ‘as Imposed, and of the ameunt: 


fine, necompanied w proof, by ailidavit, of service 
notice specified im the fast section, to the term. 
county court of the county, in which the delinquent resides 





Judgment in an action. 
E Ser acing ont curing deme, 
the bie: 
ements 
ARTICLE FIRST. 


GerenaL Provisions, 
2 tum, Defltifon of nal Jods & ERK. Judgment fr or seatnat 
it may be 
“ iberod 
Marra held by one 
rata, Judgment againet Stead 
edgment 3311. Baligmene “to bear | 


a, 
= 
ees 
= 


may 
sari tal determina’ grauinaton of ihe rights of 





4 Cir. Pro. 
Sabb. NC 


oN. Y.046. 
w Abb, x 


pat 
B ‘abs. N. 
on 

184N-¥.200. 


14 Sts, 638, 
% Hua, 81. 


§ 1206. Judgment for or against a 
‘be rendered nnd ‘htored, in a court or recordy or 
ord, as if she was single, 
1207. Where there js no answer, the ju 
be more favorable to the plaintiff, than that 
the complaint. Where there ts an answer, the court 
tall, the plaintiff to taky any. judgment, consistent 
Lhe complaint, aid embraced withia the 
NY. Wy oantiesa 16 1d. O66: 144M ¥ 926, USS fi 
8 ol Et Where either pares is sariiles corn 
may recover any rate of damages, w 
bare heretofore recovered, for the sume cause of wetlo 
§ 1209. (Am'd 1877.) A final indgmeot, Sica 
complaint, either before or after « trial, rendered 
ter commenced, does not prevent a new ation fe 
same cause of uction, unless it expresly 
rare by. the judgment-rol, thet it is rendered op 


ary 71210. ‘Where a judgment fora mum of moaey, or 
ting the payment of money; is entered 
‘death, ina case where it may beso 
vision of law, a memorandum of the party’ 
a pa the she digment, in the oe " 
rere oot noted on 


nent. a Rls 
sae ate tel re, ‘of the d 


establishes a dvbt, to be paid in. the 


1211. A judgment for u sum of money, 
ev atrantt aces cineca i 
court of record, directing: 

‘paid oat shall be refunded or 

rection includes interest from the time when 

pald, unless the contrary is exp! 

ARTICLE SECOND. 
Mopr oF TAKING, ENTERING, AND ENFORCING A 


1212. Jodgment by dotuult, in 
= ‘certain ction on con. 


mined, 

a. Apol ton to court for 

= vai igmnnt ty dotaatt 5 
‘when nece 


‘and under- 
taking for restitation, 
Enqulfed tn certain ac: 


me. nt Im de 
{anit is eailtied to 20. 
tee. 





ent may be entered by the 
peection sbe aupount ior 


L, the clerk must wmvess the 
computing the san due upon 
of money only, the non-pay- 
cme of action, stated i 

by the ex: ‘of 
‘competent proof the amounb 
of action, stated iu the com 





aint, If am instrument, 
Ere lt 0 that eanaot be pro 
fo its loss, and of Its contente, 
ire the clerk to reduce to writing and file 
ree te i pe taken ti ee 


M App. Pix. 8 1214. (Am’d 1877.) Where 
act ally served upon the re, vith 
nude ‘default in appear 
appeared, bat has Rutt in plead 
not one, Where rigs clerk can enter final 
scribed in the last, two rections the plaintit 
w court for judgmen' 
the aatuuls asta sppeting, preaot mers 
monas or, if the default was ist leading, proof 
and also, if a copy of the comp! 
service thereof, upon the defendants attorney's 
= proof, by affidavit of the default whieh 
igment. 


1215. (Am’d 1877.) The court must therespon render 

SE Bie Py judgment, to which the plaintiff is entited. “Temay, with: 

cout a jury, or with a jury, ifome is present. tn court, 

computation of assessment, or tuke an account, or 

fact, for the purpose ‘of enabling it torah 

to carry it into effect; or it may, it 

reference, or a writ of img for it ier 

‘that mticrs Min beet 


wiry is direct court may 
a the Tepes rida be rereea to the court fo 
farther ys iy except: 
special p yrovision is otherwise made by: inv, omit. tal a 
thon: in which case, Hoa al judgment coh ead be entered by 
clerk, in accordance with 1 referee, or for th 
wre scotrtalued by the inquisition, WHRoSE any further 
pplication. 


[Am'd 1877, 1895, amendment to take effect Seplene 
st | Where ‘the anmmnons wns served mponl tie se 
ix nt without the State, or otherwise than p 


a, the plain? may eee 
anded in the complaint. Upon sued 
tile proof that the service is 
wit, of the defendant's default. 
f of uetion, set forth ‘is 
¢ made, either Defore the court or before 
ted for that purpose; exeept that where 
ronught to recover damages for & 
ry Lo property. the damagesmust 
Lot inquiry. ae prescribed in the last 


1 
Bat before rondering Tadpmaat the court 

any caso, in its discretion, require the plaintiff! to 

nndertaking to abide the order of the court 








court has wer ee 

hundred and fifteen of is act, upon an application: 
ment by the plaintiff, Where fing may be: 
etl in a rofersc’s report, as prescsl . 
oor 
ota fact, 


Peay aeserietarneat he Doe coeien 
" 
oo De eeaien of a writ of a 
2224, [Anca 1877, 1895, amendment to take 
en an order or judgment wi or) 
appellate di 


2¥ he 
upon an appen: to the 
riirmed the 
supreme court and no issne of fact remains to be 
division may, in its ren 
jndgment, unless it perwits the appellant toamend o 
over. 


(1226. In an action triable by the é 

more specific questions of fuct, arising 

been tried by a jury, judgment may be taken 
cation of either party, as follows : 

ns digs ofthe fury, or tue fenton 

of the jury, 

teen detePmiued by the decision of the eouee om th 
a referee, an application for judgment, upon the 
‘may be made ws upou & motion, 

“2 Ifans jenins cf-tahs eee 

wl 


MENTO $1227. [Amd 1896, amendment to. dake fae 
1896,] Where a motion for a new trial, at 
instance at a term of the appollate division of the 
court is denied, judgment may be taken, asi 








being [Am'd 1895, amenidosent to ke ey 

| A motion for juigment, upon a let subject 

the opinion of the cotirt, may be made by either party 

mast hoard and decided at « term of te appellate d 
of the supreme court. 


nrc, gup 82298. Where fal judgrnent i rendered for a sa 
money, awarded By m pith ers 
5G, 0-% Money, Oi werared, fromthe dine Whee! the verdict 
Peadered, or the repors or devision was inate, to Ube tam 
entering judgment, must be computed by the, clerk, ad 
tothe sum awarded, and insladed in the amonnt of tie 
ment. 


i, $1286. Clerk to ks 
be! entered thereln. “[an‘l svt Je 


judgment or final judgment shall tear 
dd ated ia his oft sa sash ig 
atitate tho entry of the judgment. se clerk 
dition to the docket-books required to be Kept b 

book, styled the ‘*judgment-book,"* 

| judgments antared in his ecb 

oct her reencen e eee 
Vared, as equi sacl . ‘ling, 
of every #1 Sudgaent is hereby on 


SEN. State “jl 
hig 


Ber or copies thereof 
* Eee judgment, if a 
me file, or a copy ther 
ay Way involves the tmerita, or 
irae judgment is taken’ by default, 
speibrell muub also. esotaln the pi reauired ‘wo be filed 
so taking judgment, or om ma sung application there 
ther wit any report, LOD ad 
Felurn theret, If judgment is taken after m te 
ment-roll must contain the verdict, 
vr, if any, made as prescribed in this 
tions or case, then on tle. 


sa. Y. 908, 6 judgment-roll must be 
nished to the clerk, by the attorney, for the 
instance the final judgment is enterdd ; ex 
h thereto the necesary Ori 
ut his option, make 


‘elther ofthe following cases, & final 
may be enforced by execution 


jum of money, ia faror of either parlyy 
y! at of a sum of mone! 
2. Where it ts in favor of the Plniutitf, tan Retion of eed 


it In na aotion to recover a chattel whens Is awaits! 
tel to either party. 





» -1M1 JUDGMENT. 


ty.era. . § 1241. Ineither of the foDowing cases, a Judgment may 
LY. S12 ae grtiroed by serving w cerned copy thtoots pod the 
fee. party against whom it is rendered, or the officer of person, 
fb-s.c whois required thereby, or by law, to obey it} aud, ith 





ere 


= ART ruMrn 


The Union Surety and Guaranty Co, 


The | 


nlon Surety and Guaranty Ca. 









is to obey ity by punishing him for a 4 Civ Pro 
: nual, anil canst be enforvedt by 4 Hun, sob 


, 15 Miso, 364. 


r8¥s 39 Hun, 57% 


thereot, ight 
oS (oes 
€ eo 
‘the damages, which the purchaser 
wbethce accepts or refuses to we 


| ___ ARTICLE THIRD. : 
4 Jonement; Evrecr tuxnnoy as 4 Linx vrox 
SSUSPERDING AXD DISCHARGING THE 
£ oF AJUDOMENT. 
£128. Judgenent not tobe a lew 
entil decksted. 
HIM. Real property 
tan years 
32a, Heat property 
levied upon 


12m. Land held under cou 





nointl 4 


bound by @ ee - 
wax 


(eosh no 
aim. Pipleress of mortgages 


urchiee mooey. 
1285. Certain time wot to be ine 


any other county, 
Ime. Whea.ead-hew Tian re 


150. Docks! et of judgment, how 


ed. 
19H. Saliatnction-pivoe to be 
ven on payment of 


emt 
tees: Atsighoc ramet acknowl 
6 assigument, 


1245, Amie ms, 1895, amendment 


Mino. 39. the city of New Yo: 
in columns, convenient for 
in the noxt section ;in which he must 
r, and according to ita each 
he is required by this arti locket. “The 
procuring a new book, when toes isa 


§ 1246. Each clerk, specified in the Inst 
when he files a judgment-roll, upon 
Bcourt of which be i clerl ot th 
. in the proper docket 
tunder the initial letter of the sureame of te jad 
in its alphabetical order : 
The name, at length, of the Judgment debtors 
; , title, and trade or profession, if amy ot | 
aa in the Agen: : 


‘% The name of the party, in whose favor the 
rendered. 


a a laas: Seana minute, whea the: 
borg nat oft 7 
6 The court in which the judgment was 
2 the supreme court, the ‘county 
es 
cof the attorney for the party reco 


it. 
re are two or more jt 
rmst be repeated, under the al Tetteror 


oe 1247. A clerk, with whoma 
ona Judgment docketed as ym 


ih, lo apy person appl 
Foes anpmed ig uss cay or tooee ‘ 
of the judgment, attested hy bis “A 
to whom such a brauserig is 


Of ls fees therefor, immediately Bei, 











$$ 1261-1262 SATISFACTION OF JUDGMENT. We 


€ 1261. The person, entitled to enforce a judgment, must 
execute, and acknowledge before the proper offlver, a’ satis 
faction-pieoe thereof, at the request of the judguvent debtor, 
or of a person interested in property. beand by the jadgment, 
lipon presentation of a satisfuction-piece, und payment of the 
sam due upon the Jodewent, and the fees allowed by law for 
taking the acknowledgment of a deed, 


§ 1262. [Am'd 1895, amendment to take effect January 1, 
1806.] A person, who bas berotofore executed, oF hecvallat 
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The Union Surety and 








Py -1941 JUDGMENT. 2480 


1241. ag tee tae cases, 
i ve Suatorood, by Sarr cord spy tatoo te 

Salta’ wom fb Fender, of to sicer ot pron, 
PED T, Pejuired Uaareby, or by lav, 1 oboy iby aad, 


‘The Union Surety and Guaranty'o 
88 


2b Mee, 61. 


CONFESSION OF JUDGMENT, 88 127-1877 


8 1274. A written statement must be made and 
by the defendant, to the folloveing effect : av App. Div. sa. 
1. It ust state the sun, for whet may be 
tered, nud wuthorize the entry of 
2 Er the judgment to be conf 
dus, i must state con 


. the debt arose; and must 


2 Hun, 1. 


for ix justly due, or to become 

3, Tete judgment to be conf h 
corin; lainti, against & con 
fate sonolacly. tha fasts; ooustibith the 
show, that the sum co therelor 
amount of the liability, 

‘The statement must be verified by the onth 
ant, to the effect, that the mutters of fact ther 


true. 

§ 1275. [Am'd 1895, amendment to take 
1806.) At any time within throo years 
verified, it may be filed with a Eien f clerk, 
sum for which judgment is confessod, does 1 
thousnnd dollars, exclusive of interest from the time of 
making the statement, with the clerk of the city court of thi 
city of New York. ‘Thereupon the clerk must enter, in 
manner as a judgment is entered in an action, n judgment 
for the som confessed, with costs which he munt sax, te the 
amount of fift.en dollars, besides disbursements taxable ix 
uo action. If the statement is filed with 3 conn 
judgment must be entered in the supreme court; if it is filet 
with the clerk of another court specified in this 
jadgment must be entered in the court of whieh be is rs 
Buta jndgment shall not be entered upon auch & «tatesmeat, 
after the defendant's death. 

1276. [Am’d 187.) The clerk, imi after. 
tering the jad rigs rat Do cena und tho state 
ineot, as verified, and a of the judge which comsti- 
tute the emeut-roll. ‘The: Jodgusent ay Bet and 

erty, In the same munner, und ue 
ment in an wetion, rendered ia the same 
revision of i oe ao 4 judgment ia 
; juent thereta, ton 
judgment thus talceu. : appr 


$ 1277. Where the debt, for which th 
dered, is not all due, execution may be 
iby 


he judgment i ren: 
hich haw 


1 ibseribed te 

rection to the sheriff, to collect, 
amount thereof, with interest 
dgment. Notwithstanding te 
Van execution, the jad 


~* 80 is original. 








§ tana, A like ae, may be 
entitled to make it, as eater th ia 
follwing persons : 
» Where the jurtzment awards a suum of 
or an interest in real property, which 
to ish be assets the motion may be made by his execu 


2. Where the jadgment awardn’ real 4 
session iuereots dr here the Seto or capa 


ropeety fe determined or aff 
at he inaite by the hair of the decedent, 
property descended, or might have prea. os 
‘son to who he devised it. 


3. Where the judgment is rendered or 
t more persons, the Rotlon may oh 
vivor, andthe, person who, would we Beem 


make it, if ie seu had been render 
against The decedent only. 
§ 1285. A motion male, either befoy 
the death of the defenda 
to set uside, for error fin arising Ypan | 
jodament, rendered in an action against & tema 
for years, awarding real property, or oo 
erty, im which the person 
‘estiile, or interest, in reversion or remi 
§ 1286. Where two or more persons are 
toot aside'a judgroent, as prenoel 
Won one o 


Join therein, in llce m 
§ 12877. Notice of x motion taset saat 

for error in fact, not arising upon the trial Py 

the adverse party, | ae case ot) in oad 

night have mov 














§§ 1261-1262 SATISFACTION OF JUDGMENT. 2534 


§ 1261. The person, entitled to enforce a judgment, must 
execute, and ucknowledge before the proper officer, a’satis- 
faction-piece thereof, at the request of the judgment debtor, 
or of a person interested in property bound by the judgment, 
upon presentation of a sutisfuction:piece, and payment of the 
sum due upon the judgment, and the fees allowed by law for 
taking the acknowledgment of a deed. 
1262, [Am'd 1895, amendment to take fet January 1, 
1896.] A person, who has heretofore executed, or hereafter 


aca th erode ny ae nz 
= required with rospect to the 
apelin a 0 dn, wig 
were 
Ganon ‘te ‘appeal must be 


dis. 
it, from which the aj is 
; ns if the original ondpratig Wa 


‘101 X,Y, 280, 
‘1894, amendment to fake effect September 1, 1% Oliv. Pro. 
nsbalimot bemsintained upon an undertaking [1% yo... 
an ore taken as in title third Bep.8 

Aifth of this chapter, until ten ot have expired 23 Abb. % 
| werviee upon the for the Mant, and O.43% 
sureties on such itten notice 35 O- Pro 
ODE 13 Mino. 95, 

‘Ber 
it pa id © Hon, , 368, 

ofaatelicsatthalestkown 











dosh 


perfected, caus a of the ji {-rol ait of the uae 

and Bedmotise of 0x coptlons, if na died after the See 

Sever tetee eels thereon, 

of the notice of apps tothe 

feasted the clerk upon whom the notice of iad 
Where an an order, or of an 

taken an enethved, tort Tl Second i and at of 

chapter, the appellant must, ame ee 10, CRESS B 

certified copy of the notice of appeal, order, andot 

papers upon which th was founded, ome 

to the appellate court same clerk. Ifthe 

fails ao to do, the res} may cause those papers 

transmitted; and he ntitied ts to tax the 

a disbursement, where he recovers costs. clerk 

appellate court must file the papers 0 


The Union 













and neces: 


from which an appeal is 

‘a new trial is granted, 

Jodgment of See ; 

der grunting anew trial, taken, 

7 pre, revere taist also be 


enitacie hol 
seem ae “ely 
extent papas 


the oppelinte court ast the 


| 130. esata. from which bas 
fora bo another Sy? Freitas in title 


firmed, or is modi- 

: a issue may enforce its 

= sl Cre op for that 

a, ert oie jude who made the 
sent cea t 


pat Where a final judgment for a sum 
t of & sum of money, has 
reverss oe Bee aed va to part only of the 
ul ilar caten as prescribed in title third or 
peal to the court of 3 
security required to stay 
D jays after the entry of the 
bo appeal, in the clerk's office where the 
from is entered, the clerk must make « 
of the judgment, or of the amount to 
Fedueed, upon his docket-beok, iu each 
Lis docketed. A transcript of the 
Taust be furnished by him, and may 
elock's ‘office, where the original judg- 


ce 
Pro. 
fot; io te 


1668. F718. 


1824, An app be taken to the court of appeals, 
usmesptisra Dat aoart has, jarisdiction, as, presario! i 
setions one hundred and ninety and one hundred and sinety 
ome of this act. 


_[Am’d 1877, 1895, amendment fo taice effet Januar: 

eitppel fie one of appeals, Ro nnd 

My Must he taken, within one year after fipal jadg- 
eatered, upon the determination of the apy 

‘Wh thowaprene court, and the judgment roll filed. 

fo the courtof xppenls, from no order, must be 

Within sixty Gays after norvice, upon the attorney for 

eppeéllant, ofa copy of the order appealed trom, and a 

‘notice of the entry thereof. 


iy 
appeal, the a] lant must r 
Rothe effec, Re errepieas Witte cot dances, 


may be awarded against bimon the appeal, not ex- 

five hundred dollars. The appeal ispartectia when 

sneb an | is given and a copy thereof, with notice 
6 filing f, is sorved, as prescribed in this title, 


ppeal is taken from « judgment for 
“ ae or order, directin; 
oney, it does notstay th 


31 App. Diy 
2 Id, E31. 


Bt OF ondar, watll the appellant river a wotten 31.1 


the effect, that if the judgment or order up- 
part thereof, ix affirmed, or the uppes 
the sum, recovered o ctod 





#s «= APPEAL TO COURT OF APPEALS, §§ 1335-1331 


not specified undertaking, «hich 
tend tay ong toe wer oe Boe "The sourt be- 
jow many, at apy tine afterw: ‘Spo estistaetors proof by 
canes enon tes soite airanbitner malas 


§ 1328, If the appeal is taken from a ji 

the assignment or delivery of = oe 
property, itdocs not stay the execution of tLe. 

ment or order, until the thing directed te be 

Livered, is brought into the Keays eas below, or 

custody of an a 

the appellant gives a written undertaking 

next section. 


§ 1829, If the appeal ix taken from = 
reoorery of a chattel, it docs not stay the exeeation 


jadgment, until the tant gives writes Salietet are 
= ee fixed by Pees belo ora Pe ee} to 
effect that the appellant will obey the direction of the I. 
late court, upon the sppeal. 


91880, If the appeal is taken from a j 
directing the execution of nconveyance, oF ot 
- itdoes not stay the execution of t or order, until 
the instrument is executed, and deposit with theclerk, with 
whom the judgment or order is entered, toabidethe direotion 
of the appellate court. 


Tot pee 
f tho possession of real 
to the immediate 








ec upation of such or wrt theroof as to which 


the judgment or ad, from the time of taking 
te ‘until the delivery of th: thervof, 
artiothe Judemest or order, ne x ai a specliod 


sum fixed by a judge ofthe court below. If the judgment 
Girects = sale of real i ak Sea the foreslonure of a 
mortgage, and am a party against whom 


y 
‘of the is awarded by such jad 

Semeniieaes sles vide that tt the Selma 
afirmed or the: is the appellant will pay 
[a nape May cocur upon the asle, with interest 

and all Jo agninst the proceeds 
ofthe asum fixed by a judge of the court 
P App. Diy. 450; 21 1 32. 


$1992, Where the judgment or ordor, from whieh an sp- 
peal is taken to the court of appeals, affirms a judgment or 
order, to the effect specified in either of the Instfiveseo ions, 
fhe undertaking must be the samo, as if the judgment or 
BRET HB apuieal’ le 06’ taken, wo torts exc 

‘the jadgment or order so affirmed. 


: 


el Ne troche oregred hi HAI, 3 ee, 
prescribo jaw, that an appeal may 

be taken, or the execution of a judgment or poh bm og 
epee te a without security, or where the security 
ven, for either purpose, is specially regulated by 


$1884. [Amd 1879.] When two or more undertakings 
are to be given, as prescribed in this title, thoy muy 
be in the samo instrament, or in different instru. 





the ‘of the appellant. Each undertaking, 

in this title, must be executed least 

two and must specify the residence of each surety 
A copy thereof, with s notice showing where it ix 
must be served on the attorney for the adverse party 
the Of appeal, or before the expiration of the 
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abere an | might have been taken, as prescribed in th 
if herb ews male by. “The 


order or provisional 
for without novice to the 
the supreme court or a justice 


amendoent to lake effect Jan- 1 Month, t. 
also be takes to snore a 


144 Ta. 166. 


nt is taken, at n spi 


on of nrereree, 
to the 


cant all aiviet tor trial, “cath + 


ton ede Ay tke ‘rst instance, ata term of Tue 


ee es, January 1, 


= ecgpon an 8 P al from an order of the 
term, oF 
questions of fact, were 

poilate division, 
eaiees aired 
Spon the ler was s taken 
hearing or trial of the other isunos in the 

eee cnae SARS appeals, 


at 
Hf the exponent lets to brn 


Sis Srfuastise Lo take an ccgin 


11896, amendment to take affect rates kL 1 Month. be 
orized by this title, muxt be taken, 2 
service, upon the attorney for the 











1-17 APPEAL TO COURT OF APvEALS. 


1 igo ES Stas, What oe 


Ree g erg 1s, 
Sey wena 


be taken to the court of appeals, 
Siimeeertiams Jatiniction, cx peescricsd t= ° 
hundred and pinety aud onc hundred and ninety 
act. 


| Am'd 1877, 1895, amendment fo take effect Jamu 
to the court of appeals, from a final 
mat he takea, within doe your after final judg- 
mpon the determination of the appellate 
divéson of the supreime court, and the jadgment roll filed. 
to the court of apprels, from an order, must be 
tees Witbin sixty days after service, upon tle nttorney for 
eppeliant, of a copy of the ordor appealed from, and « 
notice of the entry thoreof. 


1826, To render a notice of appes!, to the court of ap. 67 
effectual, for any purpose, except in a case where it an 
prescribed by Inw, that security i not necessary, 10 $ Deu. t 
|, thie appallant must give « written ander. Sv!” 
that be will pay all costs and dasnages, 221. 3 
Sgainst bim on the appeal, not ex- 
dollars. ‘The appeal is perfected, when 
ix given and a copy there, with no 
‘sorved, on proscribed in this titlo. 


How. Pr 
a 


is taken from a jndgment f 
mm a judgment or order, 
money, it, does notwtay t 


onder, aa! i 
ifthe Jadgment or order 

part theroof, is ‘aifirm 
pay the sum, recovered ordi 
dnt or order, or the part thereof, 

|. But where the judgment or order 
Mo.i¢y in fixed installments, the unde: 
effect, that the appellant ui'l p 
comes payable, ponding t 

to which the jody: 





288 APPEAL TO COURT OF APPEALS, §§ 1998-1331 
2 


nat crating um specified in the 
must be fixed by a judge of the court Lelow. 
low may, at any time wards, 

affidavit, that the sum xo fixed 


has th 6 effect, as if 20 
prescribed $a thie peotic, 


1828, If the sppeal is taken from a judgment or order 

aise the ecient or delivery of a document, or of 
property, itdoes not stay the execution ar 3 

ment or order, until the thing directed to be A 
livered, is brought into the court below, or | ed in 
custody of an F OT receiver, 
the appellant gives a written undertaking as 
next section, 


§ 1829, If the appoal is taxon from a judgment for 
> recovery of a chattel, it does not stay the execation of the 
, Judgment, until the appellant gives « written: 
‘tho sum fixed by the court below, or a thereof, | 


effect that th il “abvotion oF the appel- 
late teare:ayen Eee nrpeal 


9 1880, If the appenl is taken from a judj 
directing the execution of acon’ 
: itdoes not stay the exeention of j 
trument is executed, and d 
udgment or order is entered, toabidethe 
\ppallate court. 


+ ilgah gO surat Si ete 
1807.) 1d.—If the judgment 


oro 
anlo or tho dolivery of the Sronedos of real pro 
. ontitles the respondent to the immediate po 


an ap, eal does not 
 ordir until the ap gi 
* the effect that be will not, 


ShiNpoag kia 
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‘tmaust also provide that if the iodgme tor 
cede ia or the appeal is divminssed, end there is a 
édicieney upon asale, be cape heme yalue of the use snd 
eer omer povgeris, ot ie thereof ng to which 


feneaciea by ¢ 
also provide that if 


et 
such ju 
the judgurent ia 


£1832, Where the judgment or order, from which an op- 
en to the court of appeals, affirins a judgment or 
onler, to the offect specified in cither of the last fivefcc ions, 
must be the samo, nx if the judgment or 
hk the mppeal is so taken, was to tho same 

or order so affirmed. 


prescribed by law, that an appeal 1 
execution of a judgment or order appealed 
stayed, without security, or where the security 
for either purpose, is specially reguleted by 


13 Abb, & 
© 481 
125 N.Y. 300, 


ey ras 








ae Hun, Ta: 
6 14. ‘ai; 
Td. 203. 

18 Week. 


Dig. 0. 
12 N.Y. 029, 


APPEAL TO SUPREME COURT. 9 1341-1944 
eal to the appellate division of se gelasing fore 


iy aud onder, 
Tin patea cot Appealaceaeereten 
local courts henctotces: heard in the court of common / Sono lee 


for the city and county of New York aud the superior court 
of Bofialo, may be taken to the saprame court, 


$1341. [Am'd 1877, eer An appeal authorized by the 
Inst scotion ranst be taken wi a bity aye dayu after service 

upon the attorney for the sp paliat of of the copy ot i 
ment, and seritien nakies of the sag taneet poocsa is) 
required to porfect the appeal, but to 

the judgmout security neae be ge rane ane oT et aes 

be excepted to, and must ju a wo ihe 
conrt of appeals, from pple of the same amount, or 
to the same effect, 


1342, (Anvd 1881, 1805, amendmen fomany 
1 leven Aa An appeal ning also see 
tlon thitvonn baaared wad 


substantial right, made by the ae sjodee 


ecsehTanoe on by appeal to, a court Sea the 
Inst section. 


48, [Amid 1877.) | An appeal, nuthorized by the lat 
wee thu be taken, within sixty days after brian by th at 
hy CEA clanoneete of the and 

itten notice of the entry thereof. Security ix not required 
oe porfect it; bat it docs not stay the execution of the order 
from which it is taken, The appellate court, ora judge there- 


of, may direct such a stay, upon such terms, na to <— 
or otherwise, as justice requires, 


ae . [Am’d 1895, amendment to take 
18h ‘An appeal, taken as prosoribed in 
des the appellate division of the 
teat poeale from the judgment of any 
the city courtin the city of Now York, yoaay be Savard by the 
appellate division of the supreme court, or by such 
cejastions of thu gupreme court at may be 
that purpose by the justices of the appellate 
3 the first Teh 


: i 
Justice or justices. of (is capone Sara 
for that purpose by the justices of the a 
the fourth judicial dey ment. ‘Tl ane 


re 
upon, appl 
eroope rir an in the next section, 








43 Bun, 152, 


228 N.¥.120. 


as Hon, 325, 
16 Mino, 180. 


‘6 Hon, 434. 


g72 APPEAL TO SUPREME COURT. $5 1347-1948 


and from a final jadgment rendered in the supreme court 
Mids bold doy nb oltre y 


1. Whore the judgment war rendered 

referee, or by the court without a jury, 

taken upon questions of law, or upon. th 
oth, 


2 Whore the judgment was rendered npon the 
ajury, the appeal may be taken upon parr law. 


UR ee {Am'd 1895, amendment to take 
1896,} An appeal may be taken to th 
the supreme court, from an order made ana 


of Jannary, one thousand eight hands 

an action upot notice, at a special term ora 
superior city court, or of the supremo court, or 
tho cirenit court, and from an order made et a 
or trial term of the suprome court, after said day, 
of the following cuxes: 


1. Where the order grants, refuses, continues, 
a provisional remedy; or settles or grants or 
supplication to resettle a case on appeal or & bill of excep- 
tions. 


2. Where it grants, or refuses a new trinl; exce; 

where specific questions of fact, arising upon the ok teat 
an action trinble by the court, have been tried by 
puraunnt to an order for that purpose, ax 

tion nin hundred and seventy-one of this nct, an 

not bo taken from an order, granting or refusing a new 

upon the merits. 


3. Whore it involves some part of the merits, 
4. Where it affects o substantial right. , 
v effect, it determines the action, ‘and provents 
om which an appeal might be taken = 
6. Whore it detercines a stabatory provision 
to be auconstitntional; and the determination appears: 
en for the decision thereupon, OF is nee 
in the decision. An onder, made y 
lication, after Jodgnitas is deemed to 
been mate in the action, within the meaning of iia 
tion. 


i. 


i 
fe 
oh ght 


a 


1345. [Am'd 1895, avvendinent 

we} ‘An appeal may'als ve taken tothe 

of te supremo cour, frvoi an onder, made 
upos notice, by a judge or justice, oat of o 





4{/M0-1901 APPEAL TO-UPREME COURT. 2720 
where. might bave been taken, as prescriber in the 
bat rhiad been made by the court. ‘The 
een ace bats power to vacate or modify, 
orn merennsica as is shal! fee ne 
oF spocinl proceeding rm: a 
o- of the sup ee eeng Wis scar. without abies 
0 adverse r an 
Westen acon aPlstepeastoat ics es 
ben dings may, it any order or isional 
remedy which bas been ed for without ice to the 
ulverse party, and the supreme court or a justice 


Am’d 1893, 1895, amendment to take effect Jan- 
‘An appeal may also bo taken to the appellate BY! 
supreme court, from an interlocutory judg- 


orized by this ti 
service, upon the nttorney for the 


93 N. ¥. 650; 
221 1a. 16. 


1 Month, fo 
Bal, 





27% APPEAL TO SUPREME COURT, §¢ 1552-13% 


appellant, of a coy of the Sum ao oe cre eee 
jit 36) an a written notice ofthe entey’ thereat 


required to eat. except it 
A “ho. te spec pesriind by 1a, et 
ast, the execution of 
be: Tons th court, Hemet ee * 


: indge ey Fer es ee Reg te = 
modified. u pou rm ecah to mates mia curity oot or! 4 


If socurity ath 
Yranting the order, or as i cats tna ues hoot 


roviatias of de bacond of this chapter Fee 

the appellate division of the supreme cou! 
in thoes provisions, 1n place ef the sppellateleout 
judge of the same court in place of & judge of 


low. 


finn, 86. 3 1842. Upon an appeal from a final ju 
{wl PF prescribed in this title, the a may give 

iOttun, gor. required to perfect an appeal to the court 
U8 Oly. Pro. in capo of the same amount, arto the same 
Bean ‘ the excoution thereot a enue, the txocationattbe 

i "i Jent apper from is st |, as upon an to 

ee are eerie aul vabjest to the matte cnnaltieaeen 
‘D1 Mino, 718; 22 App. Div. 98; 31 Id 312, 


‘0 Hon, 24, re {ie ‘1 Nees _ mee ct, en 
mathe : Py rom # final en! 
eg ected fn sa tte, runt be beard supa 
1K. Tass. the notice of appeal, of 
notice of exceptions, fais, Sled as prescribed 
rales of practice afer the etry of thej 
rafter the appeal is taken. 
tory judgment, or from an pa 
2 


miust be ek mr 
01 papors used before the court, 
Judge or justi pon the hearing of the demurrer, 
co for judgment, or motion as the case 


.]_ When jrdgment of stirs it 
y i peal, | the judgment-roll cones 
copy of the judgment annexed tothe papers, 
appeal was heard. Where subsequent 
nt the special term or trinl term, before the 
jndgment, the judgment-roll mast also son! 
papers relating thereto. 








74 EXECUTION GENERALLY. §$1! 
ly to A onee where an from the onder 10. 
Glbes than the Ser «tthe: supremero 
expressly oa statute. 
dace "ed 1877.1 
Rae aM J An ‘ byt 
sess ec = 
fer aiheting ¢ final order 
ia Lhe notice of appeal, 
1359. An 
within thie? tee eens service Pa eae 
order, from which it ‘with a wi 
‘thereof, upon the fant; or, if be 


ng, by an attorney at law ofan 
upon the person who so appeared for him. 
whsee The provisions of title fourth of this, ha 
itecrbed © to daying tee acecatlon of theese 
tee To bearing the oppest; and torte entry ana 
ment of the order made Epon he appeal ‘apply, when 
peal is taken, as prescribed in this tithe, except as ot 
Jpccially prescribed by law. 
€ 1361. This title does not confer the right a 
from an order, in a case, where it ix, 


peal, taken as prescribed in this tit 
tea ates 
tice, VE! peal in an action, except as ol 
spodially pressribed Gy law. 
CHAPTER XHL 
EXECUTIONS, 
TLE SF on 2XECOTION ; TOM AND MANNE 
AN EXECUTION; GENERAL DUR] 
TIAnILATIES OF OFFICERS 
TITLE U.—EX&CUTION AGAINST PROPERTY. 
TITLE UL —Exxcunios AGAINYT Tine MENON. 
‘TITLE I. 
Forms of execution ; time and manner of 
ieee ‘general duties and Habilitien of 


2 1200. To whom’ exeoation dk 
spe 








sberi 
1am, Time ‘of rwoelpt 19 be ine 
dorsed ov exeeution. 
1964, The differont kinda ofex- 
eoution, 
2908. To what cpnnties exeos” 


en. General reatetsarth ek: 
cutions, 

1867. Ida when Iemned on fling 
transcript from jam 
tioe's court, ote. 

1288. Reqalaites. of execution 
for the collection of 


33m. 145 jt: 

iste 142 faery 
aitnckment has bees 
saved, 








21108, Ora 
fol, Act. 
#8 5.Y. 011, 


ACityCt.38, 


DONY. 260 


354N.Y, 627, 


98 N.Y. 2. 


2 Hun, 





276 EXECUTION GENERALLY. $8 1966-1371 


1366. ition, it Intell deseril 

eee 
oa 

aigmont wae rendered : nd, ‘rie ee Ctr 

braa Waty (ba the county’ n 1” rege. lg 


rm sary aye at safer whe reo Tether, ms otber- 
the next eae ‘return- 
thie tbe clerk, with whom the Sudgmneutrotis ited 


§ 1367. Where on execution is ised out of a: other 


{ian that in which the Judgment was 3 
far aie we fork srith whom tho te ‘3 i 
Bord the siete of ing:s ase ib nase be ude 


Jerk. If the jad it'wus rendered in a eax 
must Specify ‘de Retioo’y name and it mus cae 
cation, respecting the filing of ng of the judgment 


§ 1968. An execution, sued upon a ee for nu 

of sane ‘or directiny ent of a sum of . 
i the body jm or 
and the sui Pe MA iy issued. It 

ray, ‘peity # day, from which Interest upon the sum dae isto 
be computed ; in which case, the sheriff must collect 
accordingly Antil the sau is paid, Lf all the 
whom the judgment is rendered, are not ju 
the execution must show who is the judgment r 


1869. sxecution 
menvroll nec bled inthe clorkealicr ofthe irene 


it is imsued, specify aos time when the judgment was: 
ak ‘that fos ft must, except in a case where 

is otirwiae rade by law, substantially nua regere ies ie 
Mieriff to satisfy the Jidgioesty oUt of tba 


‘of the judgment debtor ; meek sufficient 
Sunnot betfound, out of fear ee 
at the time when the Sauer 
office of the county, or at any time thereafter, 


§ 1870. Where a warrant attadhinesltieeee in the 
action, has been levied, by the “abect he execution must 
mabstantially require the sheriff to satinfy wis: a 
follows : 
1, Where the judgment debtor is a non sat 
eign corporation, and the summons was 
it, without the State, or otherwise than personally, p 
ton order obtained for that purpose, 1s 
tor fifth of this act, and the judgment de! 
ed in the action ; out of the personal property: 
if that is insufficient, out of the real property 
& In any other case, out of the personal pi attached: 
and, if that is insuffi ut of the other. po owe 
of the judgment debte: 
real property attached ; ait ‘hat sms 
real property, belonging to him, at the 
imout wus docketed in the clerk's office of Sip cht 
any time thereafter. 


§ 1371. Ao execution against real or al property, 
1 executor, administrator 
real property, or trustee, must’. 














in the hands of 
legatee, tenant of 























2 hin ait 


ons EXECUTION GENERALLY. — §§ 1370-138) 


leave to issue au execution, os prescribed in the Inst section, 
must be — eruonally upon the adverse party, if he is « 
reaident of aud personal sorvice can, with resaan-| 
able Milgeace be made upon him therein; otherwise, patice 

must bo given in such manner as the court directs. Where 
the judgment is fora sum of money, or directs the payment 
of a sum of money, leave shall not be ted, Reread oo 
proof, by affidavit, to the satisfaction of 

Judgment remains wholly or portly aneatisted, 


teh i879. An St ryt a sum by mc! fares 

issu roperty of a judgment abton, wba bans 

| died since the entry ep eaet except as presoribed tu 
the next two sections, 


§ 1880, [Am’d 1879, 1985, 1990, 1894.) After the 


483; expiration 
of one yoar from the death of a party, against wboin s final 

judgment for a gum of money, or the payment 

of & sum of money is rendered, the judgment be 
forced by execution agasinat a 

if the j 


t inn Het, with like effect as if the judgment debtor was 


ban living. Bat such an execution shill not be isaned, un- 

lose an em leave to issn be Ker ad from the 

court, from which the execution ix Fs be and a: ie 

creo to the same effect is procured froma: 

‘this state, which nag duly granted letters 

lotters of administration upon the estate of the decensed 

3 ontdebtor. Wherethe lien of the {DAE eee 
as preacribed in section twelve b nd fifty one 

of this sot, neither aa ates nor Sis eee cxn be made 

until the expiration of e years after oliers ontamsanteny 

or letters of administration have been duly granted ‘te ex 

estate of the decedent, and for that purpose sueh = 

isting at the decedent's death, continues for three years: 

six months thereafter, notwithstanding the rvviacenpi 

tion of ton years from t! égiment-roll. “Bat 

whore the deced 
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if the exocntion, nad alao to the exeoutororadministratorof 
the judgment debtor. The geveral rules of practice may 
prescribo the mnnerin which the notice ma-t be given; 
until provision is #y made therein, it must be ‘either 
pervonnlly or in such manner as the court preicribes in an 
order toshow cause. Leave shall not be granted, except 
upon proof by affidavit, to the satisfaction ‘of the court, that 
the Judgment remains wholly or partly unsatisfied. 


2. For the purpose of procuring a decree from the surro- 
gnto’s court granting leave to issue the execution, the jadg- 
ment ereditor must present to that court. written petition, 
duly vorifiod, setting forth the facts, and praying for #u 
Gocree ; and that the persons specified in the fiat sululi- 
vision of this section, may be cited to show cause why it 
should not be grunted. Upon the presentation of such n pe- 
tition the surrogate must issue a citation accordingly, which 
said citation may be served in the same manner as is pro 

the first subdivision of this section for the service 
or giving of a notice to the parties or persons therein men 
tioned, and, if the general rales of practice of the supreme 
conrt do not provide for a mode of giving such notice, suck 
citation must be served in such manner as the surrogsts by 
order inay prescribe, or as is otherwise provided by la 
and, upon the return thereof, he must make such a decrooin 
the premises as justice requires. 


$ 1882, The time dung which the person, entitled to en~ 
force a judgment, is stayed from enforcing tt, by the pire 
vision of a statute, or by an injunction or o bur ordet, or im 
conseqnenco of an appeal. is not a part of the time, limitel, 
by this title, forisuing an execution thereupon, or for mak- 
ing an application for loare to issue such an execution. 


last six sections do not affect the right of a 
oa jndgment, against the prup. 
ring Judgment debiors, ax if all the 

ent a that case, nn exeen! 
be issued in the meual form ; butthe attorney fr the 
ment erotitor must indore thereupon, 1 notice to the 
: the deceased judgment debtor. 
q! 0 collect the exeoution, out of° 

any property which belonged to bim. 








Tha Union Surety and Guaran 


ys 
Pe 


$1984 EXECUTION GENERALLY. 27%. 


§ saehacees ‘1894.} A sale of real or personal property, 
‘oF purmant to thw directions con 

‘in a te order, must be made at public avc- 
hour of nine o'clock in the morning and 
Hoe a i in a ‘dsbell at 

soe Tao aha to owl property levied on b; 
tm the written request of any person who inn cfetiter 
ot oe meee tha wets was isrued nuder which 
the. a Ee ad the property, exhibit to such 
Jed upon under said 


80 
Sata peri an Eiverisepection ‘thereof by suck creditor orhis 


Gu 


#) EXECUTION AGAINST PROPERTY. S§ 1881-1889 


§ 1885, A person who, before the thne Axed for the whe 
in 2 notice of the sale of property, to be made by wirlue of am 
‘execution, wilfully takes down or defaces seh a notice pat 

by the’ sheriff, or by his athority, farfeite: Atty dollarste 
the judgment creditor, and the aaine rs tothe judgment 
tee Sasencrtien Sing te etree ole forfeiture, 

consent of the person sel enforce or 
the execution was previously suilstted. 


1386. An omission by the sheriff vo iembtl ony ase 
quired aby law, or the “aig down or achetaeron ‘a notice, 
up, docs not effect* the validity of oe made ty 
Finavor an ‘execution, toa purchaser in good 
notice of the omission or offence, 


§ 1887+ The sheriff, to whom an executh 
the nde or. deputy-sheriff, holt 
conducting a sal 
rectly or indirectly, pur 
‘A purchase made by itn, or to his nse, ts void. 


§ 1388. Where the sheriff, to whom an execation is de 
livered, dies, is removed from’ office, or becomes utherwise 
disqualitied to act, before the execution is returned, his under 
sheriff must pyoceed upon the Sealer ss as the sheril might 
have done. If there is no under-sheriff, ihe court, from which 
the execution iswed, may designate a person’ to. prosted 
thereupon ; who my complete the same, as an ander-sherit 
night have done. ‘The person #0. desiyonted st give mich, 
security as the court directs, He ix deemed an ro 
is subject to the sume obligations and Tinbilltien and has the 
same power and authority, in relation to the object of his =p 

intinent, asa sheriff, and is entitled to ie 
Bar this section does not apy poly. i ina case where special 
Vision is otherwise inudle by lavi, for the euforeement 
execution, after the death, removal from office, or other: 

qualification, of the sheriff, or under-sheriff, 


TITLE IL 
Execution against property. © 
Anmrotr 1. Property exempt from levy and sale. 
2. Lie o. on Tipon personal pu 


of personal propery 
tors of sheriff, bahia 


3. Bale, rede tion, and conveyance of | real property ae 
“and inbiliifes of persans intarentede 


4 Remedies eee to real property aold, and to 
RTICLE FIRST. 
-Paoreaty exeuer ruow Levy axp Sane. 
#1889, Corta’ A 


< #3303, Minit 
1 properte eat saree trom ey 
n owned ‘aiden ae (py 


der. 
rxonulprop- 1804, Right we Gore 
cempt in certain 1ng, ata, excerpt 


canes, 
1302, Widow, ete. or marriodt 
woman eititied to ex- 








= EXEMPT PROPERTY. 


§ 1892. fAm'd 1877] Where the Jndurent 
woman, she is entitled to the suine exemptions, from levy anc 
sulo by virtue of an execution, sul tthe 
as ile the last; two 


from execution 
181-1897, amendinent to take eff 
‘Mhive. 106. ona “vount of a fm a em officer, 
private ta tl 
or the State of New York; «land warrant, penaion or 
ee tofore or hereafter ranted by the United Staten, 
a state, for military or naval services; axword, — 
lal, emblom or device of any kind 
timonial for serviows rendered in #) sivas cemaval ection 
of the United States or a state; and the wniform, arms and 
jipwents whirh were used by n person in that service, are 
or exempt from levy and sale, by virtue of an execntion, 
and Se seizure for non-payment of taxes, or in any. other 
ti 


t that real with 
rocents of a pension granted by the ‘ited Sates fr 


itary or naval services, au! owned by sb peseimae 
oy his wife or widow, is subject to et sale for 
collection of taxes or assessments lawfully levied thereon 


§ 184. A right of action 10 recover or dam 
ages awarded ty a jortgment, for taking or 
Broperty, exerapt by lave froma Ie and sale, by virtue of an 

yes My after iia ool and from 
Of, from lev: ; o 
selzure in any other legul proceeding. 

§ 1896. Lana set apart as a family or 
ground, ani heretofore designated am 

Brier to exempt Uh ame, erence 














EXEMPT PROPERTY, 


ceeding one thousand dailars pat to a fucg 
Tare an Nix Interest. In, the proneeda, proceeds, 


er the payment, as the 
Tinkeow, before the ex iration of to gt re Ynidiee chee real prop: 
erty lo be designated as an exempt fem 
in section one themsund three hundred and wit of this 


act; in whieh case, the exemption ceases, with 
Inuch of the money, ss was not expended for the of 
that property ; aod th the exemption of the 

ends to e debt, oe whi 


tion of proper 
bis section, has been continued ieraheaties 
death, or where be dies after the sale 
the ment to him of bis proportion of the proceeds of teat 


he court may direct that portion of the pre Esme a 
hiv interest, to be invested, for the Benefit of i te a 
pee persons, entitled to the benefit of the exemption 5 oF-to 


De otherwise disposed of, as justice roquiren 
NYAinio $1404. [Aw'd 1894] Mreey sort 
518 ag proscribed in this article, may, at 
‘notice, and personally Soearsaeelbeers coeoution fiareae tars 
forean. officer authorized by law to take the: ot 
adeed, to the effect tha: he cancela all exemptions from levy or 
sale by virtne of an execution affecting the pi Pile 8 
ticular part thereof, fully clescribed in the hie 
lation takes effeot when such a notice is recorded, as) 
in thin urtiole for recording a notice to effectthe exemption £0 
canceled. "Any other relente or Tor uae 
of an exeiuption of real property, allowe: warticle, oraf 
nalgree ctw cre Bemtnten dtm private or fautily burying 
grocnd, allowed by the wisions Of law heretofore in 
is voll; provid howover, that nothin, ig herein 
shall be so construed as to prevest the husband and 
from jointly conveying or m: property #0 


ARTICLE SECOND, 


Lrex oy aN Execurion Urox PensonaL Paoverry ; Larr 
vrox AxD SALY ov reuioxal Prorgury; RigkTs ov Ix 
DEMNITORS oF Suxmury. 


1405, Perssnal property bound rant of nitachment bees 
hy exeoution. also been 
#1416. When the. 
rem ta 


also are botied. 

14, 14g when issued from 
Sours not of record. 

Two. ‘Title of bons fide purehas. 

nfore levy, nob af 


dertalsing to be wtren: 
Mid Provision, where’ ware 




















SALE OF REAL PROPERTY 


ARTICLE THIRD: 


SALE, REDEMPTION AND CoxvEYANce oF REAL PROPERTY; 
‘Riuttts ax LLAnILIvIn« OF PRISONS INTERESTED. 


2 149, To whatlesschold proper= 
his article applies, 
erty held te 
Tuk hed ‘Hable te 
exeeation. 
1422 Equity of redemption ; 
‘ehon not 10 be a0hde 
1433, Direction to be endorsed 
‘og execution. 
14H. Notice of sale of real 
1495, Property. 


therein. Part may be 
sold. 

1406, Penalty, for frrogntarity 
in sale, 

14637. Manner of conducting 


to make divplicate 
eertttionte of anle. 
1429. Certifiente to be record: 


ail, ot. 
HH. Tite te real ity not 
divested botore deed. 
MAL. Rights of holder of the 
Property danas inter: 
tate period. 
1M. Order to prorent waste 
when and how ‘appited 


Aa. Proseedingy to panlsh 
‘ielation of the ardor, 

M44 dodo ant extent of pune 
ishmont, 

45. How warsant, otc, upar 
sextet. 


n 

Mite When and how real pee 
party sold tay be re 
Seemed 

M47. By whom puch redemp 
‘tion mm: Le masher. 

14K, Such redemption avoids 
tho ral, 

M40. When creditor mny re 
doom. 

110. What anim to ba pald,ete., 
when crediinr ee 


when second Tee 
deoming creditor has 
then 
+ redemptions 


erediloe may fe 
fieen 


ba made at abort 
affine. 
1454. Original purebaror may 


pee han eal 
1167, crallor 


wendivided 

by ee 
‘ions “ea erdivided 
shares 


146t, Right te redeent ant 
afivcted tor aareement. 
Neh, To shom messy pall 
146%, cotta station 
t= 
Geraption 3 

WHA. What Trianon 
og fudement eresfiier 

vet Yaratah 

1409, 14.; n8 lo mortgnge ceed 


what 


um Pr he 
ser 


171. Whoo and shy whom anne 
be be exces. 


Urs. To wh 
tie coated aa 


ura When 


ote, 


§ 1480. The expromion, “real property, sdjmsdl lia ie 


























(i al? 


nt 


: 
Fer pores 
nation, a a Lass gf is LE ge cate 
pers, Prequil Pa reaairen 


to ben ‘lea ‘or delivered, 
eeeiies te njalnat a perm wi eeiled pe 
quently to redeem, Weer ‘a eal redemption is thus effected, a 


esta in the red ‘creditor all tbe interest, 
Petia Gas paeetier teaod Forte a es 


1469. Where a Laeger tras 
this article, the oflcer or a 


ia or a papers delivered, for the 
Ls Fatetoption, eT ete eat daipen a5 the ee 
the money or delivering the paper, a'certi 
tis (note which trauopirel before Wika with reogege te 
demption. 


1470. Buch a certifcate mas he acknowedged of 
Seas certilied, in like manne ‘axa dood to 
the county where th is situated. The 
thereof, is the office of the sicrk or regiter of 
the book for recording deeds, has the same 
subsequent purchasers avd incumbrancers, as 
of a conveyance. 


oth be ee ie Comes after a 
ifteer pel rime! 


he ihe 
ied for twenty years in thee coun! ere the 
ated, it Pa presamptive a 


f any part of the proper why Bere 
must be conveyed, by the 
sale, exoopt where the oer 
hich case, it must be conv: 


" Popes ben s 
anes oy 
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tion, his aMldavit to the effect, that. tho officer fs 
has been removed ; or, wl 

Lavertacmaas os shit aes 

been unable toind him witha thi es ; ‘a 


afty-ive ‘of this act, ae toa oredeapto 
‘ibed in this section; and the 
ie inwot pretent te redemplion tang 
is not preset 
ian prescribed in that section, for redeenphlits ie 
the term of office of the sheriff, who made the 


eo tt7S 16 when the pe for redemption 


or inted by the 

Bas sold reel property, cat os eee 

bas been reinoved, of, iat i an a corout It he we 
‘in office, court must, upon application 

ren o's do appoint’ a person, pee yn) 


ARTICLE FOURTH. 
Rewepies ror Farcnx ov True 70 REAL PROPERTY SOLD 
‘AND TO ENYORCE CONTRIRUTION. 


1479, Whon ovinted purchaser 
U may recoree ‘purchase: 2145), Order of comtefbation. 


40, Reedy of adgmnent oe on Wye tens 
ust. caution between 1485, preserra: 


were of FeAl prop= 
146, Entry upon the docket 
us. tien part ownor Te- i - 


1479. The purchaser of real property, 
ae execution, his heir, See ree a a 
1 


“ra with Sgucrese ial 
ase-mon' in 
aefit the pro ri rasa ‘where the 
ted, or the eviee ion acourred, fy 
‘Of any irregularity in the proceedings 
“oF 
‘btn idygment, whlch ths’ exec 
being wend or ‘rovereed, OF set aside for inn 


a 
vat, by wartuget aS the: 
wor, valid and 
ment debtor therein, hia pat r 
‘Yivee, for the purpose of collecting the sum p 
with Interest. .He may accordingly bave a fur 
execution does: 








$02 EXECUTION AGAINST THE PERSON #4145108 
aoe On filing the aMdayit and not 


ogee et | 


rty situated 
notice must be Sled with, 
the clerk of cach county. 
TITLE Ht, 
Exeoution against the person. 


2 Ms. Ins ints enans exeoution beon 
‘be issued agninst 2 140, New 


or 
oe nee a 
‘ugatant 140, oe 
iy and person. ei 
Mal, 1a rion debtor has propery te 
By Abb, N. rie 1487. Lae 1Ism.J Where ‘S inApmehs an 


on. 
3 Htieo, 722. . rob ro hundred ana and forty of ths neh, ua 
the Judgment debtor, mi : Siete 
is to tbe exception specified sn the next section, 
ig following canes. 
‘Where the pluintif's right to arrest the defendant de 
upon the nature of the action. 
2 In any other case, whore a order of arrest has! 
executed i and if it was 
aguinst ihe} Judgment fdabior’ whsra ie bas monet 
§ 1488. [Awd 187] But on ox execution cammot be beard. 
against the person of a woman, unless an order of arrest hat 
been granted s and executed in the tiny sand if it wns 
ted against the judgment debtor, bus not bem: 


wo 1489, See javlgmeatt debtor fe ar 


an execution against his insged kn 
Betion ea an order of arrest ia eee 
action, un execution ‘ageiees ia Cees 


od until an ‘execution agus bis pruners 
Bist tres or partly tuatitie, 
ecuti b property cast Sy! 
aaa 


prescribed 


tis anne 





Cast UAGAINST THE PERSON. 3G 


“este age virtise of ie ‘exeention inst. his person 5 

sen etic toes ans Erato ey 

Sertsoer kiche lag been cakes 4 

1493. Wherew debtor, who has been taken 

aa txect tga hi yor iy whe 
th 

wiht here ‘was taken, bad 

tien 


after a nt debtor ae re- 
Siehagot ysearetice against, his 

ths ‘creditor ay 

1 him to din- 

ett the 

e the judg 

gig. Arter 


Geen retarnods without 1s] ee been 


‘ean 
, including « chs 
Cans b from the judgoent e- 
recov el ent upon which i 
lentes 5 or which Te Tay vit a ite ct an execution, ied 
‘Spes a previous or subsequent judgment 
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THE 


(ODE OF CIVIL PROCEDURE 


PART It. 
[x. 1880, ©. 178. 


AN ACT SUPPLEMENTAL TO THE CODE OF CIVIL 
PROCEDU! 


Passod May 6, 1880; three-fifths heing present. 


The People of the State of New York, repre- 
sented in Senate and Assembly, 
do enact as follows 
net, entitled “An act relating to courts, 
ip justice, a civil proceedin, nase June 2, 
by Berikin ‘out section fourtes 
ix thereof, and by adding, 
‘and ninety-five thereof, as follows, 


SEHIAL PROVISIONS REGULATING ACTIONS 
RELATING TO PROPERTY. 

TITLE T—Acrioxs ketarixe To kin rnornery. 

TITLE TL.—Acrions RELATING TO CHATTELS. 
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dis “aranty Og? 





4 EJECTMENT. $3 1506-1611 
Sim can a Tot reas place on 


§ 606. At any time before fina for the 
plaintiff is rendered, and the ju filed, in an 
action brought as prescribed in either ot on two see 
tions, the defendant aay pay or tender to the or 
his attorney, or Papi into coe all the rent thes in arrear. 
with Interest and the costs of the action to be taxed ; and 
ree the complaint ae be 

§ 1507. In such an action, a verdict, or decision 
in favor of the plaintiff, must ‘ix the amount of rent in ar- 
rear to the plaintiff, or, if judgment is taken 
the amount thereof must be ascertained or or the di 
aes of the court; and, in either case, ft must be 

e 


§ 1508. At any time within six months after possession 
of the property. awarded to the plaintiff in such am notion, 
has oa divin $6 By vitae ota oa issued 
upon a judgment rend Of aby 
Dene the has succeeded to his interest. or & mortgages ot 
nrg pe a oat pars higece> Pose nm 
¥ ea hal judginent was rendered s 

ie plaintiff, or his oxccutor, admi mentor pate 
ma into court, for the use of the person 
fitted Tisreto, the amount of rent in arrear, a 
SeARDEAE und the costs of oe sino with in 
all other charges incurred by the 


§ 1509. A three months pres 
or tender, th aoe who made it, or re 
may: Ce court for an order that stat pone pas 
delivered to him ; and ‘upon pro. 
jh, and payment of the sam mie by a ne 
ce the judgment was 
pliance with all other terma to be comy 
grantee oF lessee, to ‘the time of tHe 
must make an order, directing that 
be deli ‘to the ‘applicant, who shall hold snd 
same, without any new grant or lease thereof, 
the terms of the original grant or lease. 
plication must be served upon the plaint 
1510. If possession of the property 
delivered to the plaintiff, by virtue of ane: 
a judgment in the netion, the 
ting ot ie san rrr the plaintiff has 
i popes have 


ing after the ju 


ment to th “eppeant of the balance, Af 
id tnto court by him, after making the 


$1511. The complaint must describe the property 
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PARTITION. 


ot 1541, Where a defendant baving & share or ip 
the property ix onknown, or where bis name oF part 0 
wn, and the summons is served Bal 
pablfcation, or without the State, pursuant to 
that ae pose, a8 preseribed in article second of titke 
ifth of nat, the pie joined to the 
teers x publi therewil 
addition to the matters regard in that article, 
the asec Bt the action, and contain a brief di 
the property. 


“Ae 
x 
tere 


a2h5 
rae 


fl 


$1542. The complaint must desori 
eommon gertainty, and must apecify the 
interests therein of all the parties, 
known tothe plaintiff. Ef a party, bite right, 
interest of a party, is unknown to the plaintiff; or 
right, or interest is uncertain or contingent; or if 
ship of the inheritance depends upon an exten: 
or if s remainder ix n contingent remainder, 
party cannot be named; that fact must also be stated 
comp! 


ine oe: X.  § 1648, Tho ae es the 
roperty, as stated in the com: m3 
ie, ro. te Ths chawer, "The title or iaterest OF any dl 
the property, as stated in the complaint, may 
. troverted by bis answer, or the answer of any ol 
160. ant; and the title or interest of any defendant, 
2 Mun, 22. bisanswor, may be controverted by the answer 
‘defendant’ A defendant, thus out 
torest of a co-defendant, must compl 
hundred and twenty-one of this act, ‘issres, 
prescribed in this section, must be tried and 
the action. 


.. An isano of fact joinod in the action is 
‘Unless the court directs the ixsnes to 


hero a party is an infant, the 


hares, and interests of the several 
by a reference oF 





pain fa BY 


Sealant Tasces 
— 


rm 





: y ors © 
u PARTITION. | ‘$§15-9-1653 


§ 1549. Whore the interloentore judgment, in an action 
for partition, directs « prrtition, it must desiguate three 
repniable and disinterested freeholders as commissioners, 
to make the partition «o directed. 


$1550, Ench of the commissionors must, before on’ 

upon the exeontion of hi« duties, mubscribe and take an ont 
before an officer specified in section eight hunired and 
forty-two of thin act, to the effect that he will falthfally, 
honestly, and impartially discharge tho truat r in hit. 
Rach coumissioner’s outh must be fi the olerk, 
before he enters npon the execution upon his duties. The 
court may, at any time, remove vither of the comminioners 
If cither of tiem dies, resigns, neglects or refuses to sorve, 
or is removed, the court may, from time to time, by order, 
appoint another person in his place. 


1451. The commissioners must forthwith proceed to. 
sane Nisen, as directed by the interlocutory judgment, 
<pilses ib aupeasnhajiear, cen oanionizct eos Uareipertte 
tion thereof, or of a particalar lot, tract, or other portion 
thereof, cannot be mado, without groat prejudice to the 
owners; in which case, they must make a written report of 
that fact to the court. 


§ 1552. In making the partition, the commissioners must 
divide the Property into distinct parcels. and allot the 
sovoral parcels thersof to the Tegpective parties, 
quantity |eing relatively considered, scéoriny 
spective rights and interests of the partics, as fixed by the 
interlocutory judgment. They must designate tas several 

la by poate, stones, or other nent monuments, 
They. may omploy a surveyor, with the necessary assistents, 
to aid them in a0 doing. 


$1553, Where a party has a right of dower in the 
erty, ax. part thereof, which las not been cdmensared, or 
has an estate by the curtesy, for hfe, or for yours, in aw 
andivided share of the property, the commissioners may 
allot to that party his or her share of ther property without 
reference to the duration of the estate. And they may make 
partition of the share, so allotted to that party, smong the 
parties who are entitled to the remainder or reversion th A 
to be cnjoyed by them upon the determination of thr 
partitular estate, where, in the opinion wf the comidasion- 
era snch a partition ean be made without prejudies to the 
rights of the parties. 





met are or a majority 
|| faltepers of Ghote yeossedings, wader 
t mannorin which: A 
trust, ‘the Broparty div 
intereatin a, alloted to esch party, with the qoaptity, 
| cored, and distances, or other parti: ular des. ription of 
each shar, and a description of the posts, stones, or other 
jonaments; and specifying the items of their vbarges, 
report must be acknowledyed or proved, and certified, 
z as a dood to be recorded, and must be filed in 
of tho clerk. 


1655, The foes and expenses of the commissioners 
liad aantvey, when itis made, must 
taxed under the direction of te court; and the ‘salonns 


paid by [be plaintiff, and allowed as part of 
ay tbe pi part 


1556, Tho court must confirm or set sxide the report, 


may, Receseary, point new commissionérs, who 
‘ Th ta article. ae 


eal races 


confirmation, by the conrt, of the 
commissioners making partition, final judg- 
otra and tual forever, mist 
i8 binding and conclusive upon the fol 


each defendant upon whom the sum. 
, either personally, or without tho State, or 
iramant to an order obtained for that 
bed in chapter fifth of this act; and the 
‘of each party, specified in ‘thik wab- 
section four hnndred and forty.sivo 

the court to allow a defendant to 
final judgment, does not apply to au 


claiming from, through, or 
accruing after the filing of the 


in the proper cow 
of Genction, as prescribed in article — 


person notin bring when the interlocutory jj 
renddred, who, by the happeni 
afterwards entitled to: 





& How. Pr 
8.26. 


. tran? vain! 4 
pawtttioy.” | na cseatt 


to, or an estate, or interest in, a portion of the property, the 
person first entitled to which, or other virtnal rej 4 ae 
whereof, was a party specified in the first subiivision of this 


went this woction bes not apply to a party, whose right and 
interrst are oxpreasly reserved and left EB roe pre 
scribed in section one thousand five hundrod and thirty-nise 
of this act, or to a person claiming from, through, or under 
such a party. 


§ 1558. The final judgmont mart also direct that each of 
the parties, who is entitled to possension of a distinct parcel 
allotted to him, be letinto the possession thereof, either im- 
mediately, or arma letérmination of the partloular estate, 
a8 the cage requires, 


$1559, The final judgment for the ition of the 

bof uiust also award, that each defen t pay tothe plain- 
proportion of the plaintiff's costs, ‘including the 
allowance. Thé sum to be paid by each mast be fixed 

by vourt, according to the respective richts of the par- 
ties, and specified in the judgment, Ifa dofendant is a 
known, his ortion the costs must be fixed and 
specified tn like manner. An execution againstan unknown 
defendant may beiasued, to collect the coats awarded against 
him, as if he was named in the judgment; and bis right, 
share, or interest in the ed iat may be sold by virtao 
thereof, as if he was named in the execution. 


§ 1560, If the commiasioners, ot a majority of them, re- 
port that the roperty, OF & particular lot, tract, or oiler 
portion thereof ts 86 okt Ticunatanced, that a partition thereat 
cannot be made, without gr Hr ny rojadice to the owners 
thervof, the court, if itis satisfied that the report is just and 
correct, may thereupon, except as otherwise expressly pro~ 

scribed in this article, modify the interlocutory j pret 
or render a sep jlemental isbcloentaty, panes recitin, 
the facts, and directing that the proparty. oe the distinc 
parcel thereof so ciroumstanced, be by 4 referee, is- 
nated in the jodgment, or by the aberiff. 


1561. Before an intorloontory judgment for the anle of 

property is rendered, in an action for partition, the court 
nunst, either with or without application by a party, direct a 
roference, to astertain whether thor is any creditor, mot a 
party, who bas alien on the undivided share or interest of 





PARTITION. 


‘the court may direct or dispense with such 
ries party produces e sesrch, 


ere 
end by 
» that there is no such outstanding 


sy Amw'd 1887.) Where a reference ia directed, as 
ii it section, the reforms must cause a no- 

tice to be published once in each week for six successive 
Tepluceo! tral fr delgented os nball be deriguased by the 

ol a3 abl lesignated by the 

ing Bald reference, and lsd ts a Dorp per pab- 

county wherein the property is situated, re~ 

‘not a party to the notion, who, at the 

clued a pee Ran p05 6 Leeroy pod 

© property, to appear be: er Ata ape- 

ified place, and on Gales spocitied day, to prove fis 
lien, an | the true amount duo or to become due to him b; 

, jerect, The referee most report to the court, with 

alloonvenient speed, the name of exch creditor whose lien 


is ae ‘before bit, the nature and extent of 
the: the date thereof, and the amount due or to become 
due thereupon. 


Itit iby the pleadings, or by the ovidence 
1568. Greate pleadings, or by the o 
i 


wrt, that there was, at the date of 
tien ° 


in 5 
the order, any upon the share or interest of a 


ix paid into court, in a case speci- 
. the party may apply to the eourt for 

thit the money, or s 

to bin. Upor 


1 eee tanile by himself, or, 
Isshown, oy his agent or attorney, « 
on ench Spemcatireines, and 
‘depew of the owner of the incumbranc 
‘Known, oF can be aacertained with due d 





16 PARTITION, $$ 1065-1567 


2. An affidavit, showing service of a notice of the ayplica- 
‘ton upon cach owner of an incumbrance. Service of the no- 
Lice, within the State, must be personal, cobs ieerine itet 
the owner's residence, with some person of age anit 
discretion, atleast fourteen days previons ber perce 4 
Service, without the Sta.o,if personal, must be 
twenty days previous to thespplication. If theowncrof th» 
incumbrance resides without the State, and the place of his 
abode cannot Le ascertained, with reasonable diligence, 
notice may be served npon bin by publishing i in the Bews. 
paper printed at Albany, in which logal notises are required 
to be published, once in each week for the four weeks 
diately preceding the application. 

Upon the le arp ‘the court must make sueh an order 
ns justice req 


2.1565. When the whole amount of the nnsatiefiod lions 
man undivided share, which were exist at the date of 
2 order of reference, hax been ascertained, court must 
order the portion of the money so paid into court, on accoant 
of that share, to be distributed am the creditors baving 
the liens, according to the priorityof each ofthem, Where 
the incuinbrancer 1s not a party to the action, the clerk or 
other officer, by whom a lien is paid aff, must ‘satis. 
faction thereat to be acknowlodged or proved 48 required by 
Jaw, nnd must cause the iucambrance to be duly or 
cancelled of reeord, ‘The expense of so doing muxt be paid 
oat of the portion of the money in court, belouging to the 
party, by whom the incumbrance was payable. 


ascertain and settle 
ibed 


wb the 
liens upon an undivided share, ss preecribed in the last 
three sections, shall not affect uny other to the action, 
or delay the paying over or investing of money, to or for 
the benefit of any other party, upon whoso share or interest 
in the property there doos uot appear to be any existing 


§ 1567, Where a party has an existing of dower 
in the entire property directed to be sald, at time «brn 
an interloeatory judgment for n saleis rendered in an action 
for partition, the court must consider and deternine 
whether the interests of all the partios require, tht the 
right of dower should be excepted from the gale, or thatit 
abould be sold. 





PARTITION. 184 


‘naalo of tho property, including the right of 
directed, the interest of the party entitled 10 the 
I pase thereby; and the purchaser, his 

hold the’ property free and dis- 

claim, by virtno of that right. In that 

a [Wed to recaive, from the proceeds 
whole property, a gross sum, in sitisfac- 

of dower, or to have one-third of these 

court, for the purpose of being invested 

in the mext section with respect 


action for partition, who las» 
t for lifo, or for years, 
of the property sold, is 
e proceeds of the sale, 
fixed according to the princi- 
to annuities, in satisfaction of Lis 
The written consent of She pany 
a 


gross sum, acknowledged or prov: 
deed to be recorded, mnst be 


other case arising andor this section, 

‘or uch ® proportion theroof ay fairly 

interest of the holder of the particular estate, 

La cour, for the purpose of boing invested for hin 


Tight of dower or any oth 
Cofigel ent, OF Bat 5 fe or 
may by any contingency berou 
ematein the, arty acl, the 
court must fix the proportional value « ight 


ig) 
tothe law applicable to annuities and sur 
‘setaside vo much of the procoods of sal 


‘contin: attaches, and must direct that 
the p sale to be invuated, secured gal 
‘as it deoms best calculated toprotoct the 
intorusts of the partos. 





8 
£ 


21572. ee ee ee 
the property nold, is made = party as an 
ant, the court must provide for the protecti 
as far ox may be, as if be was known and bad 


$1578. The comrt mast, in the interlocut 
for a sale, direct the terms of credit which 
for ay portion of the purchase-money, of 
proper to direct the investment and for an; 
hase-money, which 1s required to be in 
it of a person, as prescribed in this article, 


$1574. Tho portion of the purchase money, for 
credit is #0 allowed, must always be secured at interest, 
a mortgage upon the property sold, with a bond of the 
chaser ; and by such additional security, if any, as the 
prescribes, 


$1575. Tho officer making the sale may 
mortgnges and other securities, in the namo 
treasurer of the county in which the 
for seh convenient portions of the purehase- 
dirooted by the court to be invested ; and is 





1 


owner, for the share of any known owncr of full age, who 
desires to have it favested, 


1676. Tnousilatsty after. com leting the sale, th 
‘making it mast file with the sry ie resist thereoh, 
under oath, containing a description of cach parcel sold, the 
name of the purchaser thereof, and the price at which it 


1677. If the mle is confirmed by the court, a final 14%. ¥. 
must be entered, confirming it accordingly ; State ton 
the ofllcer making’ it to execute the proper ean- 2% Av». Div. 
take the proper securities, pursuant to the 
direct concerning the application of the 
‘sale, a tinal judgment is binding and 
the same upon whom a final 
ition is ic binding und conclusive 
thousand five hundred and fifty-soven of tl 
effectually bars each of those 8, who is 
at the sale, from all right, title, and fnterest 


J] Such a final fudyment is aleo a 
person, not a party. who has, at the time 
pit is rendered, a general lien, by judgment or decree, 
on the undivided share or interest of = party, if noti as 
fore the referee and make proof of liens, 
I lion fifteen hundred and sixty-two of this 
each person made a party, who then 
any such undivided share or interest ; 
ff rs f such specific en appearing 
the fling of the notive of the pendency 
fx not made a party, ia not affected by 


ae judgment, confirming a sale, is 


each party to the action, and the 
le, pacman the officers’ fees, must be 
o 


i 





» PARTITION. § 1582 


ang te remainder, except ax otherwise prevoribel in ths 
article, must be paid, by the officer making the sale, to ths 
party owning the share, or his legal representatives, or into 
court for bia use. 


: § 1581. Shares of Infants. [Am'd 1897, 1892, 1897, 
- amendment to take effect September 1, 1897.]—Where a party 
entitled to recel portion of the proceeds is an infant, 
the court may direct it to be inv: in permanent seeuri- 
tia in the name and for the benefit of Sea tafeallon tt aaag 
direct it to be paid over to the general inn of the 
infant whon the guardian shall have executed to auch in- 
fanta bond with two sureties which shall be SpeRaves by 
the court; or, if any of the moneys arising from the: 
of wuch wale shall iid tothe county treasmrer, 
romainod uninvested 


fant upon his giving an undertal 
scourities satisfactory to the court 


of his trast. In the cnge of an infant residing 

Pred Se ee ae pen aiely are Caneaae 
4 general appointed under 

the Jaws of xuch state or ocrtagyta the control and enti- 


Ued, by the law of such state or country, tothecustody of the 
mony of such infant, the court, upon satisfactory proof of 
Pathan indice ts sufficiency of the bond or security 
given by such general guardian or person in such state 
conntry by the certificate of a judge of a court of record: 
such slate or country, or otherwise, may direct that the 

tion of such infant arising upon sack sale shall be paid 

to auch general guardian oF person. 


§. 1582. [Am’d 1889, 1893,] Where # pereon has been 
made a defendant a8 an unknown person, or where the name 
of o defendant is unknown, or where the summons baa 
served upon # defendant wilbout the State, or Uy publica- 

‘ion, and be has not appeared in the action, the court must 
direct his po to be invested in permanent at 
interest, for his benefit, until claimed by him or hia legal 
representitives; bat after the lapse of twenty-five years from 
the time of the payment into court, or to the treasurer of, 
county, of any portion of the 
property, for unknown heirs, 
yonde in any action of partition, 
having boon mad, 
there being mado and “ p special 
thereof, proof, by petition or otherwise, showing to the aatis- 
faction of the court, that dee inquiry for such unknown 
heirs, or thelr representatives, has been made and that 
cannot Voli oh eH pte claim hag been made for 
portion of # id proceeds by any person entitled therete, 
coedi shall Hd st be cfs ‘in said court, bee is 


an 
‘vostigntion hnd therein ux to the heirship, de: where- 
abouts of such anknowa heirs or thelr pet ere ond 





4 shall be conclu. 


4 shall be co 
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establishing their beirship and identity, kinship and interest 
in wush proceeds, a d upon proof bi made to the satis- 
faction tr the court ott the Pieirehip and identity of the 
unknown heirs, the pro-oeding for distribution shall be 
dismissed. Andif such unknowa heirs or their representa~ 
tives, do not so appear in court at the time and place speci- 
fled tn wach BBtiGe! ond order, to establish their beitship and 
identity, kinship or interest, they and each of them, and 
ery person claiming under or h them, wball there 
after be torover baried of ng eront and every cause or 
causes of action for such proceeds, or on account thi 
growing ont of tho diste! nuCA Se wets 
end from all yight, title, claim and interest io 
proceeds, aud shell bo deemod to have areniioreta Zine 
claim and interest f 
proof being made of such publication, 
satisfaction of the coort that such onknown heirs or their 
representatives cannot be found, ae are dead, the anid court 
meal have power to decree accord ngly, and to deerée that 
the ‘or interest of such unknown heirs in such real 
mae was vested, at ime of such sale, in the know! 
irs of the ancestor from who xnch unknown heirs derived 
title thereto, nnd to decree thi« the unclaim d portion of 
such proce ds was vested at the t ine of such payment in 
such wn heirs, a d thot such heirs, their hen kami? 
kin, itatives, distribu cos, devineos and 
entitled thereto; un the sait court shall make an Sedona 
euch neti lirecting the payment to them or their, 
‘of the respective shares or portions of, or interes$ in such 
oveds to-which they are entitled; hd which onter shall 
re "ered jn the office of the clerk of the county Shere the 
rigiual notion was brought, and after having been anentered 
for aoineae months, shall be conclusive evidence of the rea 
lnrity of the procosdings upon which itis baved, and of 
the facts sot forth therein; and, upon serving mpon i 
connty treasurer a certified opy of such order, the tre surer 
shall so pay over and distribute auch proceeds, aft-r deduet- 
mg his lawfal commissions, and shall thereupon be oer 
from all liability on xceount thereof; aud if any such 
coeds shall have been paid over by any Par ie te 
the treasurer of the State of New York. ander the pip¥istons 
of soctios seven hundrot and fifty:three of thin wet daw 
notice of xald applications and proceedings shall be giten to 
the comptre of the State of New York, and the mid 
coeds: shall be) ad out by the tressurer of the State of Rew 
| hundred and Bf one 
‘and fifty-three of this aet, and att yo 
payment he shall tbereupor be exempt from all Habili-y ie 
account thereof. 


+ 1583 Where « portion of the proceeds, rv recog 
an undivided sbare orinters, is invested for the benedt 
at-nant for life, er for yours, or of a widow. as prescribed 
in the foregoing provivions of this article, the court must 
cause it to be invested in permarant securities, at taterest, 
anit tho iutsrest to bo paid, from time ta tiie as it 
to the iors 4 fur whose benefit it ix invested, whilé 

hor right continues. 





1884. The court may, in its discretion. require any 

. before he receites his portion of the proceeds of the 

‘to give such security us it directs. 10 the people. or to 

parties or othur | aad as it preseribes, to refund the 

fame, OF & thereof, with interest, if it thereafter 
appears that he was not entitled thereto 


§ 156. A security taken under any provision of this 


| 1584-1500 PARTITION, at 
§ 


‘except a otlierwise specially ‘prescribed therein, 

n taken in the mame and official title of the county 

treasurer of the county in which the property sold is situa- 

‘He, and his successors in office, must “hold the sume 

“the use and benefit of the persons interested, subject to 
court. 


in its discretion, and upon such 
requires, n order, 
person, interested in a security specified in the 
, fo maintain an action thereupon in the name 
of the county treasurer. 
§ 1687. Where it appears that partition cannot be made 
q Detween the according to their respective 
ice to the rights or interests of some 
ul ent may award compensation to 
emuado by one y 10 another for v9 ition. 
compensation cannot against m part 
Ma ooan Sewices Dems isuaknows: Norcent 
be awarded against an infant, unless it appears, that he has 
adi § sufficient to pay ft, and that bis interests 
will be thereby. . - 
1688. Ii, upon the death of one of two or more 
‘of one of two or more defendants, in an action 
Partition, the interest of the decedent in the property 
ES. EN a see not a party to the action, the latter may 
it by the order of the and a sap- 
plomental 


§ 1589. Nothing contained in t! tl 
court from adjusting, in the interlocaw 
otherwise, as the « 


ties, by reason of the recelp 
his of their 1 proportior 
share, or pl se share, 


[Am’ 
sete 
in joint 
peal poniien ofthe Yofant or 
Besinal peeakerd, mA 
‘eourt, oF to the county court 
r fgaitanted for wuthorit 





pe ecaot 
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§ 1691. Such an a must be by a » 
whieh, pause, Usectibe ties real roperty. to be 
partitioned ; must state the rights and interests of the 
several owners thereof : must, specify the 
ton proposed to be made; and must ied by vit, 
The court may onder notice ofthe application fo be given 
to such persons as it thinks proper. 

§ 1592. [Am'd 1886,] If after due inquiry into the 
merits of the application by a reference or otherwise, 
court fs of the ese ‘that the interests of the infant, or of 
the idiot, lunatic, or habitual drunkard will be 
by the partition, it make an order au! ing the 
petitioner to a, to the partition proposed, and in the 
name of the infant, or of the idiot, lunatic, or habitual 
drunkard, to execute releases of his right in 
‘and to that of the property which falls to the shares of 

tenants or tenants in common, The court 

may, in its discretion, for the furtherance of the interests 
of said infant, idiot, lunatic, or habitus! drunkard, direct 
partition to be so made as to set off to him or them his or 
their share in common with any of the other owners, 
yided the consent in writing thereto of such owners be 
first obtained, 

1593. Releases so executed have the same validity 

effect, as if they were executed. wv the in whose 
behalf they are exocuted, and as if the infunt was of fall 
age, or idiot, lunatic, or habitual drunkard was of 
sound mind, and competent to manage his affairs, 
ad 1594. The people of the State may be made a 

fendant to an action for the partition of real "3 
the same manner a8. private person. In such a case, the 
Summons must be served upon the Allorney-General, who 
must appear in behalf of the people. 


§ 1695, An exemplified copy of the ji or 
of the final fudgment, in an netion for ion, may be 
recorded fn the office for recording deeds in each county in 
which any real property affected thereby is situated. 
ARTICLE THIRD. 
Action yor Dowsn. 
§ 9806. Limitatlon of action for § Téa, an; 
1507. Agalnes" whom section 
4808, Who sy" be Jolned na 
* aefendaste. 
1500. 14. ; where” defendants 
‘Gaim is erveralty. 
1000, Damages =. be fea the 
2001, 1a: ta. ection ayatart 


alionee of husband, 
002. Td; whore eoveral jared, 





$8 1506-1500 DOWER. 28 
1GES. Def 
a 
IGA. Fiainittl may sveaver yum 2619, Interlocutors Jodgment for 
jadement. 18. 142 diestng a pare tobe 


1821. Liens to be avoortained, 
exe i {paymint of : or sale 
oy es 
or7, wiliocr may connent to 
‘Receive a grows rum, 


§ 1596. [Am'd 1882.] An action for dowor must be $1 Hun,at 
& widow within twenty years after the 
poy lar el but if stie is at the time of his denth 


er 
a Within the age of twenty-one years ; or 


+0F 
on a criminal charge, or in execution upon 
Sete ea eS term less than for 


a disability fs not a part of the time 

. And if at any time befors such 

become barred by the above lapse of 
TBRBwiier Okbivpera. Of the. Inocla subject to 
jon, shall have recognized 


au 

1098. Report of vale. 

62k ha! Jago thereon, 

M6. Provisions of article sec- 
ond mate applicable. 


‘The ti 
Himited 


Hit 
. 
a 
E 


subscribed and acknowledged § 
‘of real estate to be recorded, or if 
deere of a court of record within the 
ning the Jand in question. wherein 
Were parties, such right of dower 

Seaealy secognired as a i 

the time after the death of her | 

such acknowledgment in writing or such 
it or decree, is not « part of the time 


1697. Where the property. in which dower fs claimed, 
actually occupied, the occupant thereof m mad 
inthe section. Where it is not so 
be brought against some person e: i eC 
thereupon, or claiming title thereto, or an 
}, at the time of the commencement of the 


dither of the cuses specific 
i, Claiming title to, 
jn ‘property in whi 


a8 defendant in the action. 
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fendants, al h r claim title to different 
etic inert te aan ty. "3 


£1600. Where a widow rocovers, in an action there- 
for, dower in property, of which her huxband died seize!. 
she may also recover, in the sume action, for wiib- 
holding her dower, to the amount of one third of the sunwal 
value of the mesne profits of the property, interest; to 
bacompatey: where the action is against the heir, from ber 
husbanl’s death, or, where it is senines any other — 
from a Tey Geen ni ore 2 feud 
ant ; and, ch ease, to the time: trial, oF 
for judgment, asthe case may be; but not bi 
in the whole. The damages shall not include an; 
for the use of permanent improvements, made after the 
death of the hu: 


§ 1601. Where a widow recovers dower, in a case not 
specified in the last section, ahe may also recover, in the 
same action, damages for withholding her dower, to be 

ted from the commencement of the action : but 
not include anything for the use of permanent 
ments, made since the property was aliened by 
ushand. In all other respects, the same must be 
puted as prescribed in the last section. 


§ 1602. pee Ero ons poe Te the 
cov ; agalnat a defendant with others, 
anaes for ae segep ie ips any portion of the 
erty not occupied or el A 

§ 1603. Where a widow recovers dower In real property 
aliened by ie heir of es oars tir! aor akeidiae 
ey action nat him, her dai for 
fercawer fon time of the death of her husband to 
the time of the alienation, not exceeding six rs in the 
whole. Thesom recovered from him must deducted 
from the sum, which she would otherwise be entitled to 
recover from the grantee ; and any sum recovered ms dam- 

from the tee, Must be deducted from the sum, 

which she would otherwise be entitled to recover from the 


med by him. 


§ 1604. The ace} by a widow, of an aésigament 
pice satisfaction of her Lopes ot the is 


‘bars an action for dower, may te plenied by 
mdant, 


1605. Where a widow, not having a right to dower, 
ages inst an infant, by the ae or collge 
sion of his pthe 55 the infant shall not be prejudiced 
thereby ; but when he comes of full age, he may ry 
action of ee agxins the widow, wo reomer rer the 
80 wrongfully awa for dower, 

theme when she entered into alt ‘that is 
‘more than six years before the commencement action. 
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& 1606. Rear eeopiatah Ha en action for dower, must 
nojhtae prescribed in section one thousand 
en ven oh and must set forth the 


Neeru 


607. Iss det pepenart ‘makes default in appearing or 
ses right of the plaintiff to dower is not 


sar a cea peat crag i 
Eo mata raaia aria ior ene ied 


se neee. Each of the Sommmnliaioary, or the referee, as 
wust, before entering the execution 


43 


a 





‘They mi Ko hac lathe Ne the necessary as 
sistants, to aid in the admeasurement 1 
1610. All the commissioners must meet together is 
ae ‘performance of any of their duties ; but the acts Sea 
majority so met are valid, The referee, or 1 
sioners, Sta seioy: of them, must make a 
their proceedings, sj jog therein the manner inet 
they ee discharged their Free with the items of 
charges, and a particular description of the ad- 
measured and laid off to the plafotifl ; or, if report 
that it is not practicable, or, 3 in their opinion, it is not for — 
the best interests of all the parties admeasure 


ra 
that opinion, Las, all the facts: rene age 
must acl knowh rove a 
Baaberai'a deed woe iccrien, aid aut Camel aa tee 
oflice of the clerk. 

1611. Upon he apication of any rats te 


an cause shown, the court nay eee set aside 
peor at and, if necessary, inay appoint new commissioners, 
or anew referee, who inust proceed, as as preaceaies Sam 
title, with respect to those first appoint “ 
§ 1612. The fees and expenses of the 
Of the referee, including the expense of a survey, 
‘is made, must be taxed under the direction of 
and the amount thereof, must be pald by the plaintiff, and 
oy iri to her, upon the ae of her costs. Sn 
§ 1613. Upon the report being confirmed by the court, 
aed Judgment must be eodereds If the ga = 
missioners bave admeasured and laid off to the: 
distinct parcel of the pi property the judgment must sawed 
to her, during her natural life, the porsession of 
cel, ribing it, subject to the ue of all casts 
pce and other charges, accrui 
bos agree If Pe ata be: ni 
= that it is not practicable, or that, in oc thet opinion, 
Rar not for the best interests of all the parties concerned, #0 
to adimeasure und lay off a distinet Pert of 
the final jadgment mast that aT by the 
court, and specified therein, equal to ‘one-third ge the rental 
value of the Seat operty, as ascertained by areference or 
otherwise, be to Ule plaintiff, annually of oftencs, as 
dirdcted in the Fac ent, during her natural Jife, for | 
dower in the property ; and that the sums, so teat 
‘and remain a char pon the property, d 
Yife. ‘The final judgment muy also avard 
withholding of dower, 
§ 1614. The Vas miay, from nats 0 4 maaintais 
an action against the owner, or a the 
of the property, to recover any lostatment OF PS 
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awarded to her for her dower. which became due during 
his and remains unpaid. Or if an instalment 
Freche po ae ney neigh acon = 
ry © property, enforce the payment 
due and to become due, out of the proceeds 
the mle. Sach an action must be conducted, ax if the 
the rel Property wus n mortsuge to the rane 
time, it is made to appear to the court, 
of the real property 1 has materially ie 
Vs court m by an order, to be 
inferested, modify the 
nan On diminishing iho. am to.bp 


right of dower, “atiachen, during 
to the residue, or to the portion or 
was pss abjeck to it, a if the por 
iwen a part of the prop: 


An from a final judgment, awardit 
it toe of the part pada! and Jaid at 
execution thereof, unless the 


ne 


repay with one or more sure 
‘a fudge theroof, to the effect 
Lay st pea from |s reversed or modified, 
led, she will pay, to the person en- 
and occupation of the 
and Iaid off to her, orof the partie 
ee ee a awarded, during 
tue of the judgme 
7. eae, recs fordower, Seaplaiouit TORY at an) 
an interlocutory judgmes d, 
W's default in app 
an issue of fact is joined, at 
‘of the trial, file wi 
| ear a in full satisfaction a 
r ‘in the real 


rendered, any aetailans hie: may ap 

court, notice, for an oder granting og the it 
i ‘aE peaeeespcn the e: 
ch termy as just 


plaints wight of dower | 





ny, ara 


= 
Pasay opin and make an 


meee and directing the 
the plaintiff = paprion aeliake oF her right of dower, 
pd bp linac Obedience wo the order may 


Property sold. 

§ 1620. In 4 cas specified in section one thousand six 
Oe Eee te where the Ors 
Seeley of (Cas Oe wire Ree 
Bs the al the the pli consent may contain a tomke 
ss tat ot thom te Bytiod 

In that case, the iuterloca jement, 

ing 4 ale, may direct, if i afpeac tobe eS 

commissioners be appointed to sdmeasure an tothe 

es ae. parcel, cute eee improved 
and, if there is any other ara 

andl a gross sum be paid to her out the 

as prescribed! in the next three sections, 

to each distinct parcel, mares and laid 


tively, more to the value 
dower in the vacant or caheprorel Tots, out of (w! 
sximoasurement is to be made; which 


§ 1621. Before an interlocutory fade 
for the sale of the property, the court must 
ence to mcertain whether any penoo, 





32 1623-1625 DOWER. 2 


Kea upen the repceny, or-any part thereof. Exeept as 
oilwewise ex] prescribed in this article, the ge 
Bovent to the reference must be tho 

article second of this title, where a 

Prescribed in section one thousnd five 


ory dul ment dinets a 
© inferior Ww any 
pa ara may, in the 

Re hires that the proj party be sold 

miles, 0 or discharged from the lien; and, 
the officer making the (ieee pay the 


Tumediately after ier the sale, and 

ie prover conveyance to the purchaser, the 

6 sale must make and file with the clerk a 

showin) Paet ekes s of EV and 
ease iim, or, if the property was 
= pgs peda | parchaser, and safe 
AL sold & the sums 

fia Ut oof the Pitan ‘of the sale, 

tory judgment : the purpose for 

each ‘was mare; the amount and items of 

his fees und expenses; and tie net amount of the proceeda, 

cting the payments. 

§ 1624. Upon confirming the sale, the court must ascer- 

i ‘a reference or otherwise, the rights and interests of 
parties in and to the proceeds of the mile, and 

sam of money is equal to the value of the 

in the net proceeds of the sule, calculated 

principles applicable to life annuities.’ ‘The court 

stat er opon eae Sal judgment, confirming the sale, 
San eat ha fall ga poor nee eo ce wehed Ue TAR to 
the ‘full astfinction of ber right of do and 
that the Pietreratuder of the proceeds of the s ¢ 

the persons ex thereto, 
1 of article second of 
ie anat ates esrited im that art 
investment, and care of the proceeds, 
fienble, to a sale made as 
and to the dist ion of th 


ARTICLE FOURTH. 
pean TO YORECIOSY A Mouraser, 








€$283-1097 FORECLOSING MORTGAGE, ci 


that woud! have vested fn the mortragee, ff she equity of 

Lion bal been forectosed. Such a conveyance is as 

valid, as it it was executed by the mortyayor and mort« 

‘isan entire bar agninst each of them, aaa 

See aoe eee duly summoved, and ree 

or eet of Under a party, by. 
teu ater filing of thes the notice of the pendency of the 
as prescribed in the lust section, 

1633, If there is any surplusof the proceeds of the 

after arin the ex nel of ke’ sala) end’ oad entixfying 

the mortgage debt and costs of the action, it must be 

Into pest for the use of the person or 8 entitled 

thereso. Ifauy part of the wurplun rewaa remains in court for the 

pene three months, the court must, if no application 

‘been maile therefor, and may, if un application therefor 

is pending, direct itto be invested at interest, for the benefit 

of the person or Maan entitled thereto, to be paid upon 
the direction of the 


§ 1634. Where an Se is brought to foreclose a mort- 
mage apes teal property, upon which a portion of the 


‘of interest is due, and another portion of either ix 
«¢ due, the complaint must be dismised without 
Ha plat, upoa the defendant payi 
conrt, es time before a tinal judgment directin; 
is rendered, the sum due, and the plaintiff's costs, 
€ 1635. In a case specified in the Inst section, if, after a 
final judgment directing a sale is rendered, but ‘ore thesale 
is made, the defendant pays lato court 
and interest, and the costs of 
‘of the proceedings to sel 
the Jadgment must be sta 
fault in the payment of pri 
make an order, directing th 
for the purpose of collecting the sum then 


thot of the ‘applica 


Plaintiff may apply for and obtain suc 
ee ounet it happens. 


Py eat Tf, in a case specifics in the 
aa that the mortgaged propert: 
sale ofthe whole will be most beneti 


30 AbD.N.G 
Min, 
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parties, the final jadgment must direct, that the whole 
property be sold; that the proceeds of the salv, after deduct. 
fe costs of the action, an] the expenses of thesule, be 
either applied to the autisfaction of the whole sum secur d 
with such a rebate of interest, as justice 
m Esra ¢ be first applied to the rete ih of oe 5 ihre 
the balance, or so much thet 
ented at interest, for the benefit of te plait 0 to ihe 
to him from time to time, as any part of 
interest becomes duc. 


ARTIOLE FIFTH. 


Action ro compen rie Dermnuiwarton oF A Ozamm 10 


nzac Paorswrr. 


1698. Who may maintain sotion- § 1645; Judgment for plaintif. 
"Toso, Compan MAG Effect of Judgment. 


1610, Frocoedings when defend. 
wut denies pisintiie 


ude. 
1041, T4.; Whon be pleads title, 
162. Proceedings tho wame as 


in ejectinent, 
1644, Proceedings when dofend- 
‘ant claims in reversion 
166. Juigment awerding de 
jant awarding de 
fondant possossion, ete, 


$1638. [4m'd 3801.) | Where a has 
and those whoue estate he has, bore beon for one 
possession of real property, or of any undivided 
therein, claiming iin fee oF for life, or fora term of 


ny, not loss than tes, be may maintain an action 


other person to compel the determination of any claim 
» verse tothat of the plaintiff which the defondant makes to 
* apy estate in that property in a fens or for lif, or fora term 
less than ton, in possession, reversion OF re~ 
interest in ‘that property, inclading aay 
xt an easement therein, wl 
tenant ts any other inada or not, and a 
any lien or inoumbrnoe upon said property, of the 
or vilae of not less then two handsed and fifty dollars. ire. Tat 
this nection does not apply toe claim for dower. 


$1689. [Am'd1891.] The complaint in suck an sation 
must sot forth facts showing: 





Walon Surehy and Gyaranly Co 
§4 1610-1611 CLAIM TO REAL PROPERTY. igs 


as The inintitt’s right to th pet roperty; wheth 
fold canta issoe tor fora term coe 
leaden ten; aud whether bolas it as heir, devises 
purchaser, with the source from of means by which his ue 
immedintely acerned to him. 


& That the property, at Hie commencement of the notion 
wits, and, forthe one yeir next precedig, ae in hix pos. 
session. or in the possession of himself and thowe from 
Seria Satriani title, either os sole tenant or as joint 
tenant, or tenantin common with others, 


3. That the defendant unjustly claims an esta'e or inter- 
est or easement therein, or a lien or incumbrance thereupon 
‘of the character specified in tho last nection. 

The com) must desoribe the p1 Le kt a8 preavrived 
in pa igen hundred and eleven of thix act. The de- 


mand for judgment may be to the effect that the defendant 
‘every person claiming undor him be birred from all 
Se a a ee property described in the oom- 


to wn interest or easement therein, 
Pratt oF incumbrance thereapon, of the eba'noter speci- 
fied in the Inst section, or it may combine two or more of 
said demands with other demands for appropriate reliof. 


a 1640. Ifthe defendant, in his answer, puts in issue 
paw ey ed fin subdivision second of the Inst seo- 

tion, and sneceods upon thet defence, final judgment 

musthe wR fn bis favor, disraissis ee complaint, 
and awarding to him costs against the pl 


ary 1891] ‘The defendant may, in his a 
copy Without the defence specified in the Ia 
facts, showing that he has an 


reupon be may 
judgment 
Buby iim 


soit ritits 





fondant to establish or enforce the said interest, easement, 

Vien of ineumbrance, and the court may award a! 

— relict, except as otherwise ex] iy prescribed be kia 
it 


1643. Where tho defendant claims the property in 
Wantee ‘or any part thereof, by virtue of an estate in re- 
winder or reversion, be need not establish « right to the 
i i jon thereof; bat where the verdict, te 
port, or decision finds that he hes such an estate, it must 

ify the time when, or the contingency upon which 
will be entitled to possesion; and final judgment to thnt 
effect must be rendered sccordingly, without damages. Tn 
peared an ae the Pele S the — 
of property may be ixsued upon jndgusent; by 
only by Thc ppedal order of the cout, ade ponte 
estion by the defendant, or a i 
and satisfactory proof that the wl 
the contingency ned 
entitled to possession by the 


$1644 Where a final judgment, in favor ofthe de 
fendant, determines that he is entitled to the 
sion of the property, it must awart him 


possen: 
ordingly. The final judgment must also award to hin 
accordingly. oy ee aust award to 


hin damages for the with 


e of the property, as {n am 
‘action of ejectment. = 


im’@1891.} Final judgment for thay 
effect that the defendant, and 
ti 


im to any estate of inheritance, onforlite, 
or fora aren of years not leas than tn, in the 

such judgment must be thatthe defendant » 

son claiming under bim, as above stated, bo forover 





Mo 


interest or easement in, or lien or 

supow, the said property, of any kind or nature 

or of oe, interest, easement, lien or 

se speciied said ju ‘gment; and the court may 

direct. any. it purporting to create any anch ine 
terest, extement, lien, or incumbiance to be delivered up or 
Lo be canceled of reconl; or two or more of said forms of 
ji the saneaction. If such » 


jefendant's default in appenr- 

not award costs to either Li un. 

‘Gpon a default in anawering, after the decia- 

fon of a demurrer to the complaint, 


Am'd 1691.) A Snal judgment in favor ofcither 7# fun, #42 
Ate it i 


6 prescribed in this orticlo, 
losive against the other party, as to the title established 
‘aly> ngainst every person claiming from, 
& party, by title aceruing after the 


notice of the pendency 


‘after judgment shall not be granted 
t, but the court may, in ite discretion in 
08, grant a new trial upon an cation 
in one year after suid judgment. 
jan infant, an idiot, alaonatio, an 9 
drunkard, or imprisoned on a criminal charge: 
ee nponeonvietion of a criminal offer 
less thesaid defendant shall bare the 
ae after his disability is terminated, 
a new trial of said action, and the rey 
much a defendant hall have the same right i 
of ssid defendant, ifsuch denth occurs while 
the disalatity continues, Upon any new trial of an netion, 
brought as prescribed in this urticle, the record of tho evi- 
itence given pan, the previ z} be offered to, 
the court by either b idence, 
in case the same ¢ 


we proofs are 
“oO ‘a8 sliall be necessary or proper, and may em- 
brace such directions in the judgment. — 


$ 7, (Am'd 1891.) A person elaimin 
oo git Slot Rd ed ator 
tain an action against a wowns 
of dover ia the whole or a 
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the determination of her claim, But«nch an action cannot 
be commenced until after the expiration of four month: 
after the death of defendant's hand. If the defendant 
is under any of the dinabilitios 

the provisions of that suction 

perpetuating proofs, shall apply to her case, 


J648. In on action brought ns specified in the Inst 
anne if the complaint admits the detondant's Tight of 
dower in the properly described therein, or any part there- 
of, it must demand judgment that her dower be admens- 
ured. In that onse, if the defendant does not, by her an- 
swer, act forth facts, showing that she is entitled to a 
greater right of dower, or another estate or interestin the 
Property, ‘than is so admitted, and demand judgment there- 

r, as if she was the plaintiff in an action for dower, the 
court must render an interlocutory judgment, Sceiae ae 
dower to be admeasured with or without damages for its de- 
tention, asin an action for dower. The subsequent pro- 
‘coedings are the same, as if the defendant bad, na plaintiff, 
recovered an interlocutory judgment in an action for dower, 


$1649. When the plaintiff insists, in his complaint! 
that the defendant haz not a right of dower in ts ete 
he mast demand ee that she be forever from 


wach nelsim, In , or where the plaintiff admits a 
right of dower in the defendant, and the defendant in her 
janwwer demands judgment for u gronter right of dower, 
another estato ot interest in the property, than ia so 
mitted, the provisions of this article, rebat to an action 
to compel the determination of an adverse claim in fee, 
for life, or for s term of yosra not loss than ten, apply 
proceedings subsequent to the answer. 





‘d 1891.) ree citree Apher sy rated 
article, inst n corpora'ion, OF 
mated tesoeiation 


os if it was e198 N. 
, Or suck an action may be maintained by ori? Min 
such corpora 


or other successor of any: 


ARTICLE SIXTH. 
Actiow vos Wasvs: 

Who Tlashie to action for $104. Action 

“= heir devises, ot ‘ sa fe 
of reversion. ds judy 

‘en, ra a wand agai wees sat for puro <4 
2. I of real tiated frondetendant's 
100. View ; "when not neces 
vary; when and how 


come 
§ 1651. An action for waste lics ngainst a tenant by the 

, in dower, for life, or for years, or the assignes of 

such 8 tenant, who, during bis estate or term, commits 


ied ariel reopens held by him, without a special 
Sed eral writen Saighes ri sae against such a 


who lets or grants his estate, and, still retaining 
thereof, commits waste without a like license, 
§ 2652. An heir or devisee may maintain an action for 
committed in the time of bis ancestor or testator, a3 
28 in his own time. The grantor of a reversion may 
‘maintain an action for waste, committed befors he aliened 
‘the same. 
8 1663. Such an action = be maintained against 
‘s guardian by his ward, either before or after the termina- 
tion of the guardianship, for waste, committed upon the 
‘Teal property of the ward; during the guardinnship. 
§ 1654. ey al is sold by virtue of an 
‘the person, to whom a conveyance is executed 
parsuant fo theasle, may maintain an action for waste, com- 
‘mitted thereon after the sale, against the person, who was 
‘then in possession of the property. 
‘the plaintiff recovers in an action for waste, 
action brought aa prescribed in the next sec: 
ent must award to him trebl 
brought by the pe 
the reversion, and it appears, in like mam 
fy reversion is equal to 
Ys estate or unexpired ter 
the final judgment 
forfeiture of the defendant's estate, and 
. wasted, . 
action for waste may also be maintained, by 
tenant or tenant in common, sgainst his co-tenant, 


46 Hun, 6 


46 Hun, & 





ho waste: ny real b 
wi Yenc ore co Law ie baie Beas 
anaes ire ng ‘ 
as 
the property, ss prescribed in the 


ed Bhat Ere hn abel at partition, as 
“ue the Lait section, if the e pleadings, verdict, 
Fon, or dccion, dont determin ie poe 
the several Lrciaped in the property so) joint tenancy 
or in common, the court must sscertain them, by = refer- 
ence or otherwise. If it appears that there are persons, not 
partics (0 the action, who must have been made parties to 
—— for the paris oe the proper property, they must be 
eotal sammons, 
ad plesdines tat be tne” Whe the on the igh 
sand interests of all the parti ascertained, an interlocu- 
tory judgment for the forage or sale of the aoe 
fo ynaeed, and the subsequent proceedings 
Be the mane! a in an actin or he pation ofthe property 
atid ibed in the next section. — 
ma) ect io ie ee 
sored to hit, or ta 
viding procents OCs palay 
be denien ke al Property, or 
PLT ae, ss will be sufficient to com te 
Plaintiff for his single and the 


$2000, Wien action to, be 4m nt 
ont, ata ther, Ose 
ine 1660. An action for a nuisance 


case, where such an action 
eolse ina force Soncedtaaaly 
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§ 1661. A person by whom the nuisance has been 

and a person to whom the real ppeaty Ja been 

imsy be joined us defendants in such an action. 

1662. A fina} judgment in favor of the plaintiff 

mebeainiagseaged ootitiec he wonoral cf toa aiuisance 
or 

§ 1663. This article does not affect an action, wherein 

the complaint demands judgment for a sum of money 


ARTICLE EIGHTH. 
Ornen Actions RELATING TO ReaL Prorgrry, 
$206 Certaln porsons holding § 1007. Action for cutting, ete 


Action agatnnt 1068. T4.; when treble dam 
bee ts in” ‘ime se fF ae 
82 CN A 
‘his co-tenant. 
1664. A person in ion of real i. 
‘ ‘or trustee for an ‘or havin, an eante 


tor, by the person so entitled, 
trator, to recover the full value of the profits, received 
during the wrongful occupation. 
€ 1665. A person, seized of an estate in remainder or 
Maintain an action founded upon an injury 
done to the ritanee, notwithstanding any intervening 
estate for life or for years. 
§ 1666. A joint tenant or a tenant in common of real 
property, or executor or administrator, ma: 
bine ion’ aguinst his co- 
own just propor- 


person cuts down or carries off 1 


|, tree, or timber, or ies on 


ONY, 160, 


50 Mun, 199, 


73 Hun, 208, 
3 App. Diy, 
S29. 
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dhages, hos entitled to judgment fi 
except that in eithér of the 
judgment rust be rendered for uingle 


1. Where the verdict, report, or decision. 
ly that the injury for which the action was b 
casnal and involuntury; or Ubat the defendant, wh 
mitted tho injury, had probable camse to b 
land was his own. 


iimbe poe 
roa!, or a abil bridge: 
wood, or tree, tora like purpose, by a1 
sioner or overseer of highweya. 


1669. Ifs person ia dissetzed, ejected, or 
5 me ene ee aha 
ani > o 
of pi ‘tlonce; bo in entitled 10" 


Seah Sireaieasine tugearee agaitest the 


ARTICLE NINTH. 


Provisions aprucasuz 7 Two os Mon oF 
apacrrixy ix rus Trim, 
110), Notice of pendency of me 
tion by plains. 
1th, Etect of merice. 
1072. Notice to Le recorded and 
indexed. 
197% Notice of yentenos of 
lettioe hy defend-at. 
eT When notieo may be sxe 
ol 
16th. Whon and bow court may 
compel delivers of pos 
somion of real property. 
to purebaser 
2676, Upan sale of real proper 
ty, offiear to poy taxem, 


ete. 
26Tt. Judysont to be ontered 
tm county where teal 
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of ere na seed thet erick ndgment cred~ 
eae to come in and contribute to tetspanees of suolt 
ick Botics sballalxo describe the judgment My 
giving the name of the court in which it was recovered 
panied by aaa the amount Wie fonpeee 


nffidovit of ot or 

arene effect that fey it haa boon “ati 
fy ota nae ice of such docket, and that 
neat bas be ae nN stated, asd ad te 

eon! oO ret upsal |, and 
PeaeEE i ubr ipa tun inion, ‘iu sock cue the come 
for like deposit or like security, as the case be, 
feast 1 ervditor giving wuch notics 
‘such notice of pendency of action. 


Where a judgment, in an action ified in 
to any person n distinct parce) of real prop. 7 

2 Seer OF 
confirms xu cs-allotiment or sale, it may also, except in a 
case, where itis oxpressly ibed im this act that the 
judgment may be (Sarared ¥ exccution, direct the deliv- 
property to the parson entitled 
or oP representative or successor, 
wip Paseo ged witholds possession 
to be entitled thereto, 
tho ‘lisobedionce as a 
pestis into possealon. Gosh an onder 

to put to ion. Suok an 
b Soom as if it was on execution for the delivery 

‘of the property. 


a ih at tendered in an action for J y AbD, Div 
4 Ban = mariner nm real 2 
ietene cab ot be pose ¢ officer mak- ion 
of the proceeds, unless the jadgenent 
all taxes, axnoesmonts, and water 
ane roparty sold anid redeem 
les for unpaid taxes, as- 


in apy 
|, thir’ or fourth of this title. is ie 


roperty, sold 
aston apeided in 


io ny yr other Lod Loe 





ot slerk of ths wherein the 
Tape tis patabiaer van ba ceaeead 


|, 1808, ‘amendment to take feet 
zy jo mado in pursuance of ap: 

must be at public auction to the Wy 
of such sule must be given by the i 
ecribed in section foarteen hundred and thirty.for 
act for the sale by a sheriff of real 
perly in a city in which a dul 

inn city in which a 
ear te published, and, in that caso, 
notice of the sale In such no di Yr 
weekly paper, at least twiee in each week for th 
cemive weeks, or in a weekly paper published 
once in each of the six weeks, immediate! 
sale, or ie the pot New yore Ein, 
daily papers. Lf the officer apy to m 
ocd not appear at the time and place where 
been adverts to take place, then in that case the: 
for the plaintiff may postpone or adjourn «uch 

four weeks, during which time such attorney 
make application to the court to bave another: 
pointed to make such sale. Notice of the postp 
of the sale most be published In the paper or 
whoreia Ure votice of sale was poblithed. ‘The te 
the sale must be made known at the sale, and if the | 
ersg. OF muy part thereof, Ie to be sold subject to the: 
of dower, charge or lien, that fact must be declared 
time of the xale, If the property consists of twa or 
distinet buildings, farms or chal be sold. 
rately, unless otherwise ordered by 


be |. Sale; notice of; how conducted. 
1 Heh p 


forther, that where twoor more buildings are. 
the same city Jot, they be sold together. 


aati 5 a 
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tnde, which would be lawful seoraing 
is act, ure, by theuct, declared val 


todo, 
ward. The o vibtacion of ‘his 
and «purchase, made contrary to 


1680. Where a tenant for life, or for a term of years, am N.y. 114. 
§ judgment to be taken against him, by conscnt or by 
Vag hse Ape or an action for dower, 
person owning the reversion or remainder, 
Imapicatter fie loteesmination of the particular eotale, min: 
oo. aoe mS, 
1. Tf, (ed aout of an action 
in tntertils, the bates 
sie msg te oper 
a thereof, 6] 
ot th att Pi grants witbont notice 
. am order, restra{nin, ogee propery De 
‘waste ‘upon or to the property. 
obedience to such an order may be punished, ss a contern) 
of the court, This mee dors not affect the plainti FS 
right 0 @ permanent or temporary injunction in such aD 


‘Ifthe court, in which an nection relating to w abb.w.0: 
is pending, is satisfied that a survey of any of 7”. 
ane possession of either party, or of a % us, St 
rake partie, or between the Property 
“ind of another person, is n 
ad pe leading, epee: 
‘or for Sg bee J the action, it 
application party, upon notice to 
, make an order, granting to the ay 
ve | ‘enter upon ‘that party's property, to make 


aod 
or: 
any, 


Fete az 
ee 
: 


1683. 1883. As ones, nde oe aiogteieet ‘the Inst ae 
must specify, by a description as os may 
coe line to be surveys 
ee, ‘upon which 
Pepe. thereof must be se1 
at property, etre & 


weess. After serving a copy of the orde 
ast section, the party obtaining it, his: 





7 Abb. 
0 4. 
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‘veyors, servants, and agents, may eater, for of 
makiog Cerone the real property di Tin the 
order, and may make the survey ; bat permoa)o 
entering ix responsible for any unnecessary injury a 
him, and the party procuring the order is responsible 
such an injury, done by any person so evtering. 

§ 1685. If the defendant, in an action of 
an action for dower, aliens the real question, 
after the filing of a notice, as specifi ates: one thou- 
sand six hundred and seventy of this act, and anexeeution 
against him for the plaintiff « damages is returned: solver 
partly unsatisfied, an action may be mafntaiped by th 
plaintiff against any peréon, who has been in poenceston of 
the property, under the defendant's conveyance, to recover 
the unsatisfied portion of the damages, for a time not ex- 
ceediag that, during which he possessed the property. 
tal 1686. Any action specified in this title may be mais 

‘ned by or against an infant in hisown name; and article 
fourth of title second of chapter fifth of this wet applies to 
such an action, except as otherwise prescribed in sections 
one thousund tive hundred and thirty-fiveand ome thousand 
five hundred and thirty-six of this act. 

§ 1687. Nothing contained in this title fs to be com 
strued, as to prevent the plaintiff from uniting fn the one 
complaint two or more causes of action, in mi 
fled in section four hundred and cighty-four.ol 


2 1688. A special proceeding to recover aie 
cannot be ken, exept in a case specially by 
jaw, 
TITLE IL. 
Actions relating te chattels. 
ARTIS Y Action to foreclose Hew epon a chatia 
ARTICLE FIRST. 
Action To RECovER A CnaTTEL. 


$2680. Joinder of action with § 1638, Provielom where a part 
others. only is replete 
0m When cannot be maln- eh, Platui sidering fo 
Td: after Judzmont against 
ite ng fade : 1700. How Sie to be re 
‘by an. assignee. 


ate, when re, Peta taken from a 
rm. Reger hate; tow 
170 Wien efendamt 
to. aaeetioe spe 
rere 
10k When doferdant may: re 
claim chattel: proceed- 


oe 
1108. Sarelipa | wee ad: Bow 
abo w be weplevied Mp sanlgye 





4 rma. bday oh how and 
SOE. Femiy toners esle | 102 Decagee wann chature 
msi ton p = ate 
Sy anesi Tn} hed, etc, bor dedund 
m8, ieee 19 hoes 


ont 
sights title te third 


n OF title by tile | per. 
Perini Ira. Acewer that praperty we 


distrained doing dam 
178, Dalia pay devnend 
iF retuaeT. 


1708. Venlletrees what to state, 
at ra ta Th enrtain ease 


fevers ht hatte Judge 
ihereapot. 
‘aacectainod 


nit. 
Fm. Pal Judgment ; docket- 
in 
17a). Heetultou; eon contents thert- 


Im. + sherit's power to 
take chattel, 
Yr, Action 
hen santaabie 
me Sieri ae aces 


jareit. 
jury. ete, no defence. 

Tie, AlatGinent "and foveal of 
action, 


§ 1669. abelierr Bo this title is to he #0 construed as to 

from uniting in the same complaint 

eres cama of action, in any case specified in sec- 

tion four hundred and eighty-four of this act. 

a 1690, [Am'd 1894.) An action to reoorer » chutvel can 
pasintained in either of the following cases 

Mh Wis hatiel wan ciaven by virtue of » warrant, 

ist plaintiff, for tie ealloction of a tax, axsesxment 

ar Sue, tara im parvunice of a ntatnte of the state or of the 

States ; =p the taking was, or Seer is, 

alata, as specif in section sixteen hundred and ninety- 

five 4 


2. Where it was seized by virtue of an execution, oF a 
warrant of attachment, against the property of the plaintiff, 
unless it was legally exempt from such seizure, or ix uo 
fally detained, as specified in section sixteen hundred and 


property 
if ry at the time of the 
ihe Plaintiff had pot the right 


22 Work, 


Dig. 109. 


fo Hun, 227 
= Miro, 74 

1d. 69, 

7 Mine. 199: 
8T Hun, 457. 
83 Bun, 1¢ 
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cover dami for taking or detaining the 
circa nk wa enered agian "upon 


nd Ny 92. An action to recover a chattel, thetitle to 
been transferred to the sinee the 
nee or during the wrongfal detention eit 
without the damages sustained by the taking, withholding, 
or detention, may ieee Sny case, Wi KER 
for the transfer, a oagh Peet, t be 
the person from or tl 
but not 
§ 1693. ae ce Co . 
of the, ‘the summons, as i ail, the : 
the she: is regarded pipes 
gree. of a provisional aoa for the purpose of giting 
au on fle cour, ad ebing imran 
in the action ; 20 equivalent) 
epi a, of the action, for talk: 
ing, whether the pans fs entitled 1d maintadn he setioa, 
of the defendant le thereto, x 
$ 1694, The plaintiff may, when the summonsis issued, 
oratany time afterwards, and before the serviseot scoay a 
the defendant's answer, or where ji is taken 
fault, for want of an appearance or pli 
of the final judgment, cause the chattel, to: 
action is brought, tobe rej 
> where it is found. For 
sheriff 


in the following sections of this article, with a” 
cer Sceseet indorsed upon or annexed to the afl 


required to repleyy the chattel 
zoquisiicn may be directed to the sheriff of a parti 


r, geneniily, to the sheriff 

the etisttel s found. Tes deemed the mandateor 
§ 1695, Tho affifiavit, to be delivered to the 
rescribed to Mhe lost ection, must d 


That. the plaintiff is the o Ounee of the.< v 
ed to the possession by virtue of a 
\erein ; the facts a, aoe 
it fs wrongfully detained by the defendant. 
t alleged cause of the detention Unereof, a0 
sige, information, and belief of the: 





reason bs defects Soe 3 other bd ppecite, 
ofthat the detention is unlawful by reason of facts 
which have occurred. 


5. Thatit has not been seized 4 virtue of an execution 

f attachment, agninst Jeorsnty: of the plaio- 

jpegs or thaw whom the plaiatift 

flerived to the chattel, since the seizure thereof ; 
Gf it bas been so seized, that it was exempt from the 
by reston of facts. specified, or thut its detention is 
uslawful, by reason of facts specified which have sibse- 


quently occurred. 
6. Its actual value, 
a ad Paerpers eeeetivn is nade sftor ti service 
mons, th gations, required to nae! 
a subdivisions first aud pecund of the Tast section, 
Bust be nse that the plaintiff, nt the time of the 
Smumencement of the action, wns the owner of the chattel, 
or was entitled Ald the ‘Possession thereof hy virtue of a 
3 and that it was then wrongful; 
Rete aneaass, a8 prescribed in those subd abd. 


E2697. Where the affidavit describes two or more chat- 
Of the same Kind. it must state the number thereof, and 
‘where it di--crites 4 ehiaitel in balk, it must state the weight, 
iste awed Where it describes two oF 

it 


may, at the election of the 
aggregate value of all; or, separatels 

oe eric or of any cluxs of chuttels, and 
yalue of the remainder, ifany, Where it staton 
‘the value. of one or more chattols or classes of 
defendant may require, as prescribed in the: 
‘provisions of this article. the return of any or all 
tel’ Or classes of chattels, the value of which is 
portion thereof which has been re- 
ures such a return, the remainder must 
plaintiff, except ss is otherwise prescribed 


Ben. ‘Te est manst replevya smaller number or 
Ree if the whole of the chattel or chattels den 
affidavit cannot be found. In that case, if 
ai only is stated in the affidavit, 
chattel or class of chat 
iste! the value of the part repleried, for the purposes 
ef the procesdings to procure a return thereof to the de- 


1699. The uimlerisking to he delivered to the sheriff, 
Uae to replevy a chattel, must 
sureties, who must be appro 
be to the effect, that th 











13 Aro. Div. 
1, 
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the sheriff to either party, ibed tn this section, the 
Suesift ceases to" bo-weaptonibtefcicitha suficiency of the 
sureties of either party; until then, he is responsible for 
the suflicieney of the sures of the plaintiff or of the de- 
if, ny the case may be. 
§ 1707. A sheriff, who delivers to either 
the consent of the other, a chattel replevied by except 
as preecribed in the last section, or by virtue of gh exccu- 
don issued & judgment in the action, forfeits, to the 
jx eerint, two hundred and fifty dollars ; and is also 
fable to him for all damages which hé sustains thereby. 
1708, Where the sheriff duly delivers a chattel to 
party, a8 prescribed in the last section Bat Gnade be 
car at the same time, deiiver, to, the adverse party, 
undertaking, received by him from the party to Betts ite 
chattel is delivered, together with the examination of the 
sureties, and the judge's allowance, if any. 
4 el At an; wed before ‘oe hee fn? been 
roplevied, is actually delivered to either party, if a person, 
not a party to the setion, claims, as spent ‘the defendant, 


. wright to the posession thereof. existing at the time when 


it was replevicd, an affidavit m y bs made and eliversd tg 
the sheriff, in his behalf, stating that hemakes such a 
specifying the chattel or chattels to which it relates, if Hy 
or more chattels have been replovied, and the claim relates 
only to part of them; and setting forth the facts upon 
which bis his right of paseo depends, In that ease, the 
ent may, in his dsc retion, before he delivers the chattel 
pope epee serve upon the aplatoele ‘8 athena a copy of 


idavit, with a notice t he be. reqaines 
‘umisbed, wi 
becomes entitled to the 


Stes theelaim, If the indemnit Fee 
a reasonable time after the plainti 
delivery of the chattel, the sheriff may, in his diseretion, ie- 
liver itto the claimant, without incurring any liability to 
the plaintiff, by reason of so doing. 


§ 1710. A person, not a Leck v0 the action, who has 


served an aflidavit, as preseri in the Inst section, 
maintain an action against the sleriff, who has dotivered 
the chattel to the plaintiff, to recover bis dat 
#00 of the taking, detention, or delivery of the: 
the summons in such an action must be issned, 
months after be delivery of the chattel to the 
saat De se t, eithin Deer) months ha ee An 
action cannot be maintalned against a 
so entitled to make s claim, except as erie be toe 
section. 

£1711. The indemnity, to be furnished t the sheriff 
by the plaintiff, as prescribed in the Jast section Hut ope, 

i written undertaking to him, executed 
to the effect that they, 


him against nny linbility for damages, costa, or expenseskD 
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ed ae prot 7 apa as by esi chal 

ora person dezi title from or throu; luim- 

ry reason of tue taking or detention o! the chattel, 

yee Plalauil, pot exceeding a «um to be 

which must beat least five han- 

dollars, ae not less the actual value of the chat- 

saoetone a and vibe Epa, and na any dollars in addition 

Dbesiles possessing the other 

seit ons rae | far air, must be a freeholder or a 

= 's belt The merit Veh de- 

Tyering Bruebokier ofthe ay toarire ¢ persons offered as sure- 

ties to submit to an examination, before the officer who 

tekes the » puereeeast of the undertaking, ax where 

persons are offered to him as bail upon an arrest, The sure- 

tmaeitas paced nies wie el 

jast section, as if the chattel 

bad = levied upan by virtue of an execution, 

1712. "The affidarit to be delivered to the sheriff in 6 Misc, 416 

‘of the pian at- 


knowledge ; or if the 
plaintiff ix not within the county where the attorncy re- 
‘or is not capable of making the 
fobe delivered to the sheriff, either 
1, with a notice that he requires 
chattel, or in behalf of a person, not a 
kan ‘aclatm as prescribed fn. section one thou- 
hundred and nine of this act, 

», OF if the defendant or cl ena, as the 

peste the femme where 


mation and ; and be mustact forth therein the groun 
of pacer (58 ft all matiera not stated ‘upon his) 


of two Or more chattel 
, and bas served upo 
uch a replevin, 


a ths x any ‘other 
‘part thereof, For that purpos 
to erift ‘an affidavit, co 
jon and undertaki spec 
vied, us if the action was brougl 
Where a second 
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1714. Where an order of arrest is granted, 
bed fn title Bn of chante veh th ae 


plainti's right to a replevio the 7 
If the defendant has been arrested, pursuant to the 


order was granted. ~ 

2. If the defendant has not been arrested, a subsequent 
replerin of a chattel, with respect to which the order 
granted, supersedes the order, - 

§ 1715. The sheriff must, within twenty: 
has delivered a chattel replevied by him, to 
titled to the ion thereof, or to a third 
prescribed in this article, file with the clerk 


§ 1717. The plaintiff's affidavit, with the accom 
sition, and the return of the sheriff, must be a 


; 


RI! 
F 
a 


$1718. The plaintiff may proceed in the action, 
a 


recover therein chattel, or its value, 
to rep! 


ir 


n the trial of an isue of fact, with » copy 
aa and ef the pleadings. 


1720. An allegation, in ing 
oe ther party, to tate Fatae ro 
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third was. at the time when the action was com- 
the chuttel was iwc. us the case may be, 

the owner of the chattel. or that it wax then his property, 
of title, unless the right of action 


fo as to show. that at the time wl riper ae. 
‘or the chattel was as the case may be, 
person, was entitled to the 


§ 2721. Where the complaint contains a sufficient state- um tun,s 
ral allegstion, that the ieee 
showing that the taking was 
the ing of the chattel is not com- 
of, bat the sction Is founded upon its wrongful 
. the complaint must set forth the facta, showing 
that the detention was wrongful. 


§ 1723. The defendant may by answer defend, on the 
was entitled to the ebattel with: 30" 2™% 


1724. Where the defence fs, that n chat 
heey Sai ike Od ere 
lant, or the 
command he acted. was then Inwful 


Upon the trial, a of such a notice must | 
tg art or eee Sith a-copy of the summons and of 
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1726. ‘The verdict, report, or decision must Ox the 
danages, if any, of the prevailing purty. Where Wawas 
tothe pluintiff a chattel, whit Beal not been 

1 Pile 4% awards to the preval party a chattel, ‘whieh bas 
ie ceteceereeecee delivered ‘by: the beri to 
the unsuccessf orto a on nota party, it must 
eetpreery bs edit UN Sekt bole a Ox whe 
value of the chattel, at the ee of the trial. 

1727. A veniict, report, or decision, in favor of the 

fendant, shall not fix the value of the chattel, in 
the following causes: 

1. Where the plaintiff is the general owner of the chattel ; 

distrained Soha ee and its value 
ie greater than the su hi he defendant, by 
the injury for which it was distrained ; In which case, those 
zro the plninit fe the general of the chai, 
i is the aioe 
‘Dut the defendant had a special prope: 
wate the sais § is greater a the va ai 
‘of the’sum charged’ upon the cla resson 
thereof in which case, the value of the special opasrt 
or the sum so charged, must be fixed. 

In either of the cases specified in this section, the verdict, 

reper or decision must set forth tlie rvason, why the value 
‘the chattel és not fixed, 

1786. Where the action is brought te recover two or 
ES chattels, the vei report, or devision may a pe 
‘one party one or more distinct chattels, which cam be 
fled, a1 hc ze ‘from | ee sa a 

ant ‘neces 6 complaint must atmentied 
Biel to ctnform there. The dal preiest, Fedora 
even, are e lea pa the same relief, 
Tespect to the ing in his favor, as ae eee 
ee Cay thal, spbere sect rera a te 
so lute award of a sum of money, other, 
smaller sum must be deducted from Sate and’ the 
balance only must be awarded. 


Po tls Where the plaintiff is entitled to fe 
yult, for want of an Sear or pleading, Se 
pplies for judgment, it nara 
mine the damages to which he is entiiled, and 
the chattel, if necessury ; or may direct ® 
of inquiry, for that purpose. 
13, 2780: Final adement for the plintitt oatenee 
hit possession of the chattel reoomerod red by 
fobs oa damages, if any. If a chattel recovered was not 
5 ia. oy © OF if, after ft was replevied, it was delivered to 
id. 600. ant, or to Siete! ty, a8 prescribed in 
the final awa: hn the pi 
fixed as the ney thereat, to be paid by the 
thereof is not delivered to the 





Bidedeaans Se the return of a chattel, 

and afterwards delivered to the plain- 

Because 2 Despen pot a etiy, a bed in this article, 
his favor must award to him pos 

session with, aie and it must also 
award to him thesum fixed as ‘value thereof, to be paid by 
it is not delivered 10 the defendant. 

Bae the case is one of those specified in section one thou- 


= efi ea A, Sum 80 8) oon 
collected, or otherwise judgment 
aPe thereeaicar thereat creates sen rine 


docketed, 
a aja for the full amount of the money, including 
‘which ft awards, either asolutely or conditionally. 
“eimai. ‘An execution forthe delivery of the 


3 
of a chattel, and sn of an ee erry. 
Pee iN & sum contingently wees 


ey ition to the otber matters 
law, the Ate flowing directions : 

1. Where judgment ix rendered in favor of the do- 
‘in 8 case specified in section one thousand seven 
and twenty-seven of this act, the execution must 

the sheriff to deliver 
‘unless the plaintiff, 
im the sum of moncy awardod to the ‘defend: 
terest and the "= foes ; and, in case the chattel cannot 
be found within his et then to satisfy that sum out of 
the property of the plaint: 
2. ten where the jud, it awards & sum 
Possession of the chattel fs not delivered to the 
party, the execution must require the 
cannot be found within his count 
sum so awarded, with interest and hi 
property of the party against whom the Sus 


direction to satisfy a mum of moncy out of 
fa this section, must be | 9, oo 


sine who has recovered a final Judgment, 
against the sureties in un under- 


fhe Uail of a defendant, who has 
after the return, wholly or partly un- 


a5 .¥. 4310 
‘3 Mun, aT. 
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satisthed or unexecated, of an execution in his se 
delivery of the ion of the chattel, orto 
Se ecmot hy tee the propery of ihe defendant, 


Sets es bese rae dat we ane 


2! suretis in lie underage to pro 
_ nun ake return of 8 imilar ¢ 


egaiush tbe 

met ae such an action against the. 
return to the execution is 

failure to deliver, or to return a rol or fo 

money, SCATUAG, to the terms of the u: 


arg hep EP plaintif in the saad 
after the chattel was taken by virtue of th 
1286. Inan action to tecorer a chat Mile 
action survives or continues, notwithstanding ‘ae ‘death of 


either party, in favor of or against his Deg or 
istrator, ‘Where the court makes an order, 
the nbstementof sach an action, as prescribed im section 
seven bundred and sixty-one of this net, an action: be 
maintained, upon an undertaking, given for the 

rocuring a delivery or return of a chattel, a3 | 
Johement, awarding to the adverse party 
Beet had been Bee the first action, 
cut thereupon had been returned unexecuted 
pamelnes ex ake damages cannot be recovered 
for a wrongf . withhi OF - Ane 
thoa to. recover thee chattel cannot after an 
action has been commenced upon sn = pre 
scribed in this section. - 77 


ARTICLE SECOND. - 
Action To Fonxcross a Lrex cros A CHATTER 


. - £1787. An action may be maintained fo ale 
upon a chattel, for a sum of money, in any Case ¥ 
a tien exists at the commencement of the action. 


may be brought in any court, of record or not 
chich would bare jurisdiction to rece ipa EY 
action founded upon a contract, for a sum Be to the 
asnount of the lies. 

shite ee eco ee 

action t ie 

the ity curt of the cy of New York or 
the plaintiff is ot in possession of the chattel, 
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inay bo granted by the court or a judge thereof, o mm -1d- 
ing, the sboriff to seizo pacbetal; und #ately keepitie bide 
ibe Gaal jadgenent in the action. oe provisions «f wtle 
see of chapter seven of this act apply to such warra:-t, and 

to the to procure it and nfter it has born issued, 
@ if it wns a warrant of attac! re except as otherwise ex- 
pressly prescribed in this artic! 


a 1739. a action brought in a court specified in the 

jast section, final Jadgment, in favor of the plaintiff, must 

specify the amount lien, and direct n sale of the chat- 

tel to satisfy the sume and the covts, if any, by a referee 

ited or an officer designated therein, in like 

eriff sells personal property by virtue 

jad the application by him of the pro- 

ceeds of Bea lens his fees und expenses, to the payment 

of the amount of the lien, and the costs of the action. It 

aust also ide for the pat reyes of the surplus to the 

owner of thechattel, and for the mfe keeping of panoply 
Wf pecemary, until it is claimed by him. If a defen 

hom th personally served, is Hable for 

for’ ‘any part thereof, it may also 


ingly. 


her § 1390, Con 
w tol, Act 


jud, eae be issu 
ter #8 a Warrant of attachment may be issued In an a 
& conirict, brought in the sume court ; and 
of law, applicable to 
wat of that court, appl: 
in this oe and to the 


en of the surplus, if is safe | rat 
county treasurer, for the benefit of the 


aE 1741. This article does not affect 
temiedy to foreclose or satisfy a lien uy 
3 and it does me SbPAy 108 cess 


fesoeting sin 
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vfaldren require, The judzment insy make provision for 
ihe elseaitis as tmalstonsnce of ibs chidtess et ot dee 

288. [AMBER] As actisa 1a mnstiag 
r i net to annul a mt 0, on 
iesrend buss pba of Parties was pape incapable 
ie mere into the HiErriage plato, may -: maintained by 
party a y, Whose ini it, 
es eee: "any be said a + ty 

‘who was incapable against the other party, 
epee esey eet nneware of tho fh et Mo tho time of 
of if nwaxo of such incapacity, did not know it was 
commenced before five 
* age. 

1762. In an action sought ‘as prescribed in this ar- 
cle, a final ot, anpulling the marriage, shall not be 
‘by default, for want of an appearance or Regs Ee 
or upon the trial of an issue, without proof of the facts, 
upoa which the of nullity isfounded, And the 
declaration or confession of either party to the marriage 
fs not alone sufficient as proof ; but other satisfactory evi- 
Saete must be produced, Tn scl, mn te 
except where Foun a) an allegation of the yale 
‘of one of the Fartlos thereto, the court a 
tion of either of the parti ake an OF. 
thetrial, by a fury of all the issues of fact ; 


cal 
‘Upon | 

der 
may, of {ts own motion, make on recting the 
‘jury, of one or more issues of for which 
to be tried must be prepared and 
|, as preseribed in section nine hundred and seventy 

‘act, 


final judgment, annulling a marriage, ren- 
the lifetime of Doth the parties, ix conclusive 
invalidity of the marriage, in every court, 
pf record, in any action or apoctal pro: 
criminal: “Such a ent, rendered 
either party: to the ‘ni 
the parties to the 


‘order, allowing a person to maintain 
friend of Bn fifant, as prescribed i 
seven hundred aud forty-fou 
of an {diot or lunati 








SVR . DIVORCE. ‘Cie 


§ 1768. Io dither of the following cases, the plaintiff 
is uot entitled toe divorce, although the ndultery is ontab- 


1- Where the offence ws committed by the procurement 
or with the connivance of the plaintiff. 

2. Where the offence charged has been forgiven by the 
plaintiff. The forgivesess may be proved, either affirma- 


tively, or by the voluntary cohabitation of the parties, with 
the knowlege of the fnet- 

3. Where there ns been no express forgiveness, and no 
wiastary cohelitation of the parties, but the action was 
not commenced within five years after the discovery, by 
the plaintiff, of the offence charged. 





1c 
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ae flolev eo } 
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4. Whore the plistiff has also boon of adult 
MG ver an Papa y ae aittaient would ph 
ores. 


‘Where the action is Urought 
tions apply tothe proceedings: 


pee of any ere of the marriage, born or 
Seek inet as ‘of the action, is not 
-olvin| 
2. The oa in the final judgm: 

Bods 0 defendant to nde suitably for the 

ildren of the mazriay 
juntion requi Tang 

Tespective parties; an 
iy order, arate of either purty to the 
Pind aitee tas ‘notice to the oth to be given in such 
wanber as aay pyartiote ‘shall prescribe, at any time after final 
fy such a direction. But no such 
ion Than bene SH by a defendant unless Irave to 
tho same shall have been joualy granted by the 

order ee kl neha cons the ecurt in 
m proper after presentation to, the 
a that roo tt jutcn requires that such an 


tt, eet at Eee is “yenderod, diasolving the 
is the fae of apy real ema 
, or under | 


husband, thi 
USgeaee eee 


iid, born or begotten before the 
of the offence charged, is not affoctod by a judg- 
aot at the legitimacy of an 
termined, aa one of (he 


nterests, 
Sein ye 
lg a sng, the 
ee ce: ots Gistributires ‘hate in puronal property 
udattele, the pl inning. 


118 8.¥. 649, 





SEPARATION. 


ARTICLE THIRD. 
Actios rox 4 SuoraRation. : 
pee oa a 
TE Repti of Comptia nik: Jenene 
g1762. Tater of te 
fat othe ma 


Eponseeus 


tion, an acti 


pereene tours 
Os TA ler it 
former to cohabit with the 


Where the wife is plaintiff, 
provide for ber. 


8. Where the parties, hivke bo eae 
xa! have become residents 
tinned to Se realiects trent ai least Sedo 
plaintit ts such a resident, when the action 
8 1764. The complaint fo each an BeNom 
ly the nmsture and circumstances of 
ant’s misconduct, and rust vet forth Oh Gece 
each act com 
4 1765. wu euterkee eoretene set up, im the 
sibcoebick of tho niaintltts mad if that ae 
lished to the satisfaction of the court, the i eo 
titled to judgment. oe —_ 
§ 1768. Where the sctlon is broaght ife, tin 
‘court may, in the final j paratio ey 
‘sthection, os sh nate cpr a r 
puire. it may com 
Vide. autubh for the the edueation tnd mainte 
ehildren of the marriage, and for dhe 


Hf, a8 justice requi ose 
ie er avn And 
action, render a Fedemeni, com| 
faa ie provision pec i th 
such & =n, 
withgut rendering a judguitst of secairetions 
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1767. Upon the joint application of the parties, 
sided evidence of their reconcilia- 
a ent for a separation, forever. or for a limited 
rc in thisarticle, may be re- 
yoked at apy thme, by the court which rendered it, subject 
to such regulations aod restrictions as the court thinks fit 
to Impose. 


ARTICLE FOURTH. 


Pxovisions APPLICABLE To Two on MORK oF THE 
AcTIONs SrecrrIED IX Tes TiTLE. 


pave acta 
“of wife. and chee 
Sequestration, 
77% 1d.; when enforced by 
® coup: + ishiment for com 


verclaiza. pt 
MUL Carty ctmaiys wee at —""* "Yedgment by Stole 
§ 1768. If a married woman dwells within the State, 
when she commences an action against her husband, as 
prescribed in either of the last two articles, she is deemed 
a resident thereof, although her husband resides elsewhere, 


1769. Where sn action is brought, as cribed in 


5 App. 
406, 
90 


‘Of the bsst two articles, the court may, in its discre- 2! 


ton, during the pendency thereof, from time to time, make 
aod snoaly Ba 2 7 ection: requiring the husband to 
¥ any sum or sums of moncy, necessary to enable the 
fe to carry on or defend the action, or to provide suitably 
packer h ec — es bird Stee} oy the 
marriage, biel wife, having rard to 
the circumstances oft ie respective parties, 2 The final 
jadguernt in soch an action may award costs, in favor of 
‘or against cither , and an execution may be issued for 
the collection f, a8 in an ordinary case ; or the court 
may, in the. , or by an order made at any time, 
direct the costs to be paid out of any property sequestered, 
or otherwise in the power of the court. 


1 1881.) Where an action is brot 
uid or wife, eee in either of 
. rs canse of against the plaintiff and in 
favor of the fb eEte under either of said articles, 
ay be inter |, in connection with a denial of the ma- 
egation of the complaint, as 4 counter claim. 
. J Where an action ix brought by 
a8 prescribed in either of the last tw: 
‘except ss otherwise expressly pre. 
give, oither in the final judgment, o 
e taste from time to time, before final 
mt, such directions, As justice requires, between the 


ON.T.519 
1st 1d. 

2 Ban, 179. 
11 Mine. 002 


110. Y.188 


De Mine, 24 
He App. Iv 
Pian 


, care, education, and maintenance 


of the marringy, r 
Wife, for the support of the plaintiff, 

‘Order, upon the application of either party to 

fi dno notice to the other to be given in such 

"sanner a the court sball prescribe, at any time alter foal 
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un ler which the action is brought, Where the summons 
i , but a copy of the complaint is not 
servod therewith ; or where a copy of the summons and a 
copy af the com are delivered to the defendant with- 
res the certificate or aMdavit proving service, 
must affirmal ‘state, in the body thereof, that such an 
inscription, setting forth a copy thereof, was so written or 
ae the face of the copy of the summons delivered 
to 


TITLE I. 
Actions relating to a corporation, 
Asricux 1. Action brs 1. wad action agninet « corporation, 
@ Indicial wupervision of a corporation, aud of the officern 
3, Actions to procure the dleointion of x corporation, and 


‘actions to enforee the individual liability of the officers 
members of acorporation, with of withont a disaala- 


4 Action by the people to anno} a corporstt 
= Proviin aplic to two.ar tore of the actions apect- 


ARTICLE FIRST. 


Acrton ny A Conronarion, AND AcTION AGAINeT A 
MATION, TO RECOVER DaMacks on PROPERTY, 


§ Fras, ComlatatInations by or $ 177% Action ugainet ¢ corpore- 
18. yam arvot ‘of corporate 170. an Pos igh corporation 
Ger Meccan when welvcd: 1780, When foreign corporation 

may be sued. 

§ 17765. In an action brought by or against x corpora- 
tion. the complaint must ayer that the plaintiff, or the de- 
fendant, as case may be, 
whether it is a domestic corporation or a forelga corpora- 

¢ and, if the latter, the state, country, or government 


}a corporation ; must stale 474. 


bby or under whose laws it was created. But the plaintif€ $59 


need not set forth, or specially refer t proceed 
which the corporati hi 


corporation, 
the existence 
tains an affirmntive allegati 
defendant, ax the case may be, is not 
§ 2777. Inan action or special Pree ing, b 
or ta tion, the defendant | 


waived any 
name, unless the misnomer in pleade 
other pleading in the defendant's behalf, 








CORPORATIONS 


ARTICLE THIRD. 


Actioxs To rrocent TH DissoLirion OF A | 
TION, AND ACTIONS TO ENPOMCR THR “Ak 
LIABILITY OF THE OFFICERS on Miacmers oF 4 Cok 
PORATION, WITH OR WITHOUT A DissOLUTION THEREOF 


$ 1784. Action by jadgment = 
Hhor for" eoqnesteatio, 


1785, Action to dissolve m cor 
1788, 102g hom to be 


4782, Temporary injunction, 
Hes, Receiver tay be appoint. 
ed, Preruanent and ten 
receiver: POWErS, 

Eeew ot temporary te 
1%. Additional Rowers and 
duties nay be conferred 

‘upon temporary 


ealver. 


Pro, $1784. Where final judgment fora sum of 
fa ae been rendered agninst 2 eiert Eaters yer ase 


Hume the lar of the State, and a exeention, ined 
‘¥. to the ashe of the county, wi 2 ee 
« acts Hs peneral business, Gr where lit pcg cane 
located, has been returued wholly or 
Jorgment Creditor may’ maotain ‘an 
judgment, sequestrating the property of 
dod providing for a, Alcala hseot, ss DeaReiaan 
seotion one thousand seven hundred and niet yetre EE 
u act, 


6 Civ. Pra =: § 1785. In either of the following cases, an action 

procure a sidement, dissolving a corporation, pe 
i hae N. or under the laws of the State, and forfeiting its 
fooy.so. Tights, privileges, and franchises, may be maintained, a 

3 How, prescribed in the next section ; uN. ¥. BA. 
“i 1, Where the corporation has reaained insolvent for at 
irra 36. lenst one year, 
» Where it has neglected or refused, for at least 
ya to pay and discharge ts notes or other eviderces 


eR Where it as suspended its ordinary and Tavefial busi 
ness for al Jenst one year, 

4. If it hus tanking powers, or power to make loans on 
pledges: or deposits, or to make insurances, where it be: 
comes insolvent or anable to pay its debts, or Mauvioiieay 
any pro if the act, by or under which it was incor 
porated, or of any other act binding upon it 


§ 1786. (Am'd 1580.] An action specified pees gta i 
section may be maintained by the Attorney- 

+ name and ip behalf of the people ; and whenever scien 

.. or stockholder of any corporation submits to the Altormey 
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= us is necessary to sutisfy the debts of the corpo 


IME POG. Ar app hat the po peepee wey: ~~ 
jon, and lectible 


the sums collected or col ‘from the stock- 
holders, upon their stock subscriptions, are or will be in- 
Le scm he the debits of the corporation, the court 
several sums, for which the direetors, 
‘other officers, or the stockholders of the corpo- 
raion, ba parties to the action, are tinble; and must ad- 
ot Hes pe ie court, ee be applied, in 
Proportions ai such order as justice requires, to 
mck ports a nich oder a 
po MEUM Dee are 
0 Wy iat a part 
shall cease to eri or shall be dissolved, in a care 
aoe ere prescribed in this article ; or anyspecial 


Birr ie teeing he mode of enforcing the Ha- 
ot particular kind of corpora- 


ARTICLE FOURTH. 


Actios ar me Peorie to axxuL 4 Conroration. 


ey 
§ 17%. on by. Lag se ie ee . Action late by Jury, 
ane inionetion may iene, 


2758. Td. ; by leave of court, 1808, Oc \lgment-roll 
Figo: Lenve? when and" ‘how BE ated und pained 


(Sake ‘The Atiorney~ caueral, veneer is 80 dirvet- 
s, Intist bring an action against a corpura- 
meena iy or under the lawsof the State, to procure a 
Joilgment, vacating or annulling the act of incorporation, 
or ‘act renewiny the corporation, or continuing ifs cor- 
existence, ee the ground that the act was procured 
ond fraudulent suggestion, or the concealment of a ma- 
fact, made Dy a or with the knowledge and consent of 
any ee the pemions incorporated, 
£1798. Upon leave beis: granted, a8 
ii gee the ~ General ma 
corporation created by or und 
eeure a hh ynenting the charter or an- 
the corporation, upon the ground +2 


Sarees Se ret 


1 0 


MIN. Yee. 


95 Ta, GIR. 
BE 
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ARTICLE FIFTH. 


Provisions apraicatte yo Two on MORE oF THR 
Actions srretriew ix Tos TerLk. 

‘2180. 14; Sf soles Metts 
ee iver in certain 
amis 1a of ‘of _judielal - 
jon or removal of an 

officer, 
Tai2. Application of the last 

ows 


SiR In action it stock 
hold lsnomer, ete. 
tot availabie. 


Pi yee Articles second, third, and foorts. of of this title 181.5.. 20 
ot apply to an Jncorporaica library society ; to a 
ion; toa school or academy, incor- 
nts of the university, or by an act of 
we ep a or other political corpo- 
‘by the constitution, or by or under the laws 
tse 


1805. In an , brought as prescribed in article 
third, aero bf this ny a Lae apa eed 
or agent of a corporation, is not excu ‘rom 

sin “a question, relating to the management of the 
, oF the transfer or disposition of its property, 


‘that bis answer may ex; the corporation 
me Rciture of any of its che htnderd i" will tend 


thim of # Criminal offence, ot 
or forfeiture. But his testimony 
against him, in a criminal action or special 


‘§: Ta such an action, the sou ay in its dis 91 tun, sem 
Le application of either 


proceed! 
51 tage Such an inj 
a8 otherwise express 
awiuon, Be oats to the sume provi 
ereditor, upon whom i ved, 
} was a party to the 


The Union Surety ar 
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feasonable time, not less thin six mcnths from the first } 
Jication of notice of the order os the court 

the creditors who make default in so di 

cluded from all henefit of the judgment 

tribution which may be made thereunder, 

after proviled. Notice of the order mut be | 
pailication. in such newspapers and for such a 

as the court directs, Not 

such creditor who shall exhibit ie 

manner directed thereby, with proa! by afldavit or ote 
wise, that he has had no notice or knowledge: 

time to pag therewith, any time before an oar is made 
directin, nal dixtribution Ha the sssets of such 

tion, shall be entitled to have his claim pete 
have ote — ate bef — thereon, 60. fur on the 
sesets of such cor tion then remain: 
te his claim rig 
ed Sithin the time limited ‘by such order, 


1808. Where the Attorney-General has Seetie 
to believe, that an action can be maintained in cof the 
ple of the State, a8 prescribed in urticle second, 
Fourth of this title, exeept section one tiene ae 
dred and ninoty-seven of this act, he Bia) 
if apply to a compen court for. 


for leave: 
if, in le optaton, 
be brought. 


General in behalf of the people, t 

director, or trustee of the operation) 4 

ney-General for that purpose, and furni 

required by law, the Attorney-General mua being 
orapply for leave to bring it, if he has good reason to 
that it can be maiftained. Where such an app 
is made, section one thousand nine hundred and 

of this act applies thereto, and to the nection 


uh 1808 An injunction onder, 
ordin: it 


. ection ouosiels n Sea 
. ing from office, or restraining from the 
ofllcer 


8 How. Pr 
f Cty. Pro 
90, 

14, 118, 


director, or other 
upon notice of the 
of the corporation oF 
. director, or other 01 
injunction order is made, otherwise than as pire 
section, it is void. 


§ 1810. A receiver of the property of a ation. 
te appointed only by the court, and in ote af the ag 
cx 

1, Anaction, brought as prescribed in ticle seoosd, Str 
‘or fourth, of this title, 
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2 outa nope eR aaa of a mortage 
hich the receiver is appointed, 

the dplerert thereupon, has remained 
after it was payab'e. aud after 
demanded of the proper oficer of 
and where wens to) fear ue oi pop 

|, or the property is pro! 

lel 


mtr neues ee General, or by a 
of # corporation, having 

red peers hol tie ‘tie same, 
proceeding for the voluntary dissolution of 


the Teceiver is appointed in an action, otherwise 


udgment ie 
ae Sayan tae 


olficer of the corporation. 


jit. pepsi or other Pag Ng 
Lo divke Segre removed from office, by 


jodge, otherwise than by the final al fodgment oe 
competent court, nation bn ttorney: 
oy. A tascction pape | tee areal 


-one of this act. 


. The last three sections aply to an action or a 
00 Bg. iguinst a corporation, or joint-stock as 
‘or under the laws of the State, or a 

oF other officer thereat ; or against 3 cor- 

fock amociation created by or under the 

nmont, or country, or a trustee, 

‘thereof, where the Ge ration or 

s Husiness within the State, or has, within 
hid or afiseal ageney, or an agency 


‘Aetion, nuthorized by a law of the 
one or more persons, as stock- 
ion or joint-stock association, an objec- 
fnigs cannot be tak 
nt in the action, on the 
has joined with him. asa defendant in the 
Mm, Whines name appeirson the stock-hooks of 
‘assockal tom, ag a stockholder theres 
7 Dut who i mixnamed, or dead 
eitse In xich a case, th 


29 Che 
BR we 


Pre 





E Aiton ‘etn by tele Bg ‘gaint we eg 


i oF devises. 


% Action fo iin or cach wi - 
7 
7 


- ARTICLE FIRST. | 
Action BY on AGALNST AN ExkcuTor on ADENISTRATOR, 


exeeior, 
180, Want of 
8 it po 


tion may be 
e181: separate jocks and 
Tonk, 


exec 
1817, Jadons, when #ome 
mie OXEROM, WLS» 


sna, cal who have not 
eallfied, not necessary 


too at by Jegatce, ete, 
ayalnet executor, ete, 
1820, 14,5 by infant; yusrdian’® 


42. When action barred b; 
Judgment agalnat hele, 


wen aaa oS tie IE 


103. Dacedents foal 
‘not eg wes suiginent 


or special proceeding, hereafter com> 
2 er tor or administrator, upon © Cause of 
action, bel to him in his representative capacity, 
an action or special proceeding, hereafter 
‘Againas lia, except where fis, rag 
personally, must he oe ht by or 
resentative peas A judgment, 
commenced, recovered 
tor, without describing im in Lit represeatative 
cannot be enforced nest the property of the 
except by the special direction of the court, 
therein. 
$1815. An action: a be trough ae ba ° 
fo ce personally, and al 
ity, in either of the Lg ty 7 
Where the complaint sets forth a cate of 
against him in both capacities. or states facts, which 
{t uncertain, in which capacity the cause of action 
against him. 





$3 1816-1820 DECEDEN'TS’ ESTATES. 7 


2. Where the complaint sets forth two or more causes of 
action against the defendant, in different capacities, all of 
transaction, or transactions: 

with the same subject of action; do not require 

I ; and are not inconsistent 


a_case specified in this section, 
for a sum of money must distinc! 
awarded aginst the defendant 
representative capacity. 


ent for the 
ow, whether 


© jad 
ity he 


ive capacity, so much 
acum of pe nar him per- 
and = separate exe- 
, as if the judgment con- 
his representative capacity, 
against two 1s Ath 3 
i “cep Co, 


, in 
against all the defendants, Pall had appeared, 
‘section does not affect the plaintiff's right to bring 
all the executors or administrators, who 


$1 of two or more executors, 
uefa have nt tee fos E 
penne 
ators, in their representative capaci 
9. If, after the ion of 
eres ie ccipasre we 
an executor or administrator refi 





» DECEDENTS' ESTATES. gf15m0-18% | 


§ 16380. if an pens papers in 
au action or wi 
cease, the (reign Ee cave, proceed 

inst hi, to charge oh Poual = but fi 
. etermipation: t ihoroatier ee 
“him, is not of any force, inst the 
codent, or a person siscceting it 

thereof. 

§ 1831. An executor or administrator cana ‘be made 
personally liable to the adverse ipansyss Fork ose for dass 

by reason of his having made 
Dircling, 

§ 1832. In an action or special proceeding, @uitkhe 
executor or administrator is a party, wherein the question, 
whether he has administered the estate of the 
Sree isin issue, or is the suby 

the inventory of aasets, fled by im, 
dence, cither party may rebut the same, by 

1. That any property was omitted {n 1 
‘Was not returned therein at its trae vies a ets 

2 That any property has perished, or bas 
without the fault of the executor or a 
Deen fairly sold by him, at private CAS 
price than the value so returned ; or that 
of the inyeotory, it bas deteriorated pee | 


§ 1833. In such en action or 
executor or ailministrator shall not 
mand or right of action, included in the ere 
ois ‘that the same has been collected, or 
ted, with due diligence. 


14 Hun, 21 f The last two sections do not trae 
4 Hun, 276. = an - ing f, which an vary any 


99 Hun, 64. Where & judgment for a sam of 
MON. ¥.26%. ‘again: éxecutor or: adminis 
fo ea as, brought against him in his tative 

8 Hun, 312, Shall not | arate: against him, except ss 


specified in 
Poets presented, 
notice published as 
ra to present their claams and. ‘the 
a8 unrenaonably resisted oF 
did not file tho consent 


4 court muy award 
to be coll cto! either ont of bis individual py 
the prope:ty of the decedent as t= court 
reference to the facts which oppear apon the 
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the action is brousht in th» supreme court, the facts must 
[aa by Lie judge or referee before whom the trial 


ARTICLE SECOND. 


Actiox sxA Curprron agarxer nm Dewror's Next oF 
Kis, Legarke, Herm on Devisee. 


§ 160. Deductions for prior pe 
com 


Complaint to dereribe 
land descended, eto. 
nene; when to 
malisliod oat of land. 
when nota leo on 
ind nllenes. 
1844. How judoment 
‘when land alfened. 
1555. Clavalfication of debts to 
‘enforced thie 


‘or egal clalne 
‘hon such w claim Is 


1837. An action may be maintained, ox prescribed in atiec « 
articl ie aera surviving husband or wife of a de- 22 1 98. 
codent, and next of kin of an Jaievsle or the next 
to the 


sc 
*y in received b; 
fe they are deemed one legat 
p of this article, re! 
19. Where a joint action i 
in the last section, the whole sum, w 


yee sum thus ascertaine 
Hf the plaintiff is entitled to o 
in like manner ; execpt that the 








ference in payment, out 

to which the al jon is 

tend in the: trib. 

0 the disposal of the real 

in the decree; and the judgment in the 

‘not charge, or in any way affect, that mae 
1846. An action against heirs or devisees, bi 

in the last three sections, must be brought nly 

all the heirs, to whom real property descended 

aon or jointly st all the devisces, as the 


: by ther. final 
ae like manner, Sepa against each de 
the proportionate sum, with which he is charge- 


1848. te Se action 1s ee coe heirs, | 


t show, ia adattion to the 
either that the real propert; 
ea ns rel wer “eutticient 


‘79 Hun, 487, 











“CORPORATIONS. ™ 
ARTICLE FIFTII, 


Pattie yo Two i om 
whe srecietr 1 tas Tiree. oto 


1810, 14 of oer appointing 
ehh. wer =f Judlelal ruspen 


by 
pan Heation of, tho, last 


yo oe tier ocmeryete, 


Articles second, third, and fourth of this tide 
apply to an incor ted library society ; to a 

; toa select school or academy, ineors 

g eens of university, or by an act of 

;or ‘phar ‘oF other polities! corpe- 

created ‘by the constitu or by or under the laws 


State. 
}1806. In an action, brought as prescribed in article 
, third, or eee of ee sires a stockholder, officer, 
‘not exomsed from 

Treating to oa management o| 
j, oF the transfer or disposition of its proper 

und that his answer may expose the corporation 
‘of any of its corporate rights, or will tend 
de of a Criminal offence, or to Bubpect him too 
‘or forfeiture. But his testimony shall not be used, 
pagainst him, in a crimiyal action or special 


‘Th such an action, the court may, in its dis- 
‘on the application of either party, at any stage of 
Before or after final judgment, and with or 
‘geourity, grant un injunction order, restraining the 
the corporation from bringing actions agalust 
or any of them, for the recove: r 
of or taking any further proceed 
i jofore commenced. Such an § 
the ‘effect, and, it ax otherwise « 
veil in this section, is subject to the same 
j, as if euch creditor, upon whom it is served, 
gnd waa a party to the action in wi 


807, [Am'd 1886.) Insuch an: 
am ao the action, before or a 
an order eaning 0 all the cred 
their claims, an 
to the action, in such « mai 
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1st N.Y. 200 


21 Bun, neh 





19 Aun, 144, 


an 2 viol a 


DECEDENTS' ESTATES. 31861188 


ARTICLE THIRD. : 


AorIoN TO BSTAULISIE OR TMPEAGH A hate 
62081, Whe setion to ceesbaeh 5 18HH Prost of in cen 


sien. Jong lst wales wil Gees sen. tit cast 


bear pnp aed 4 


184, Contents of judgment ; 
‘urrogate’s duty. 


See eet c ts aay poems 


8 will, may be maintained, by interested 
ead there, i il cate ok bie following tase 

1. ere a or personal 
been executed, in such a manner and under 

stances, that it mi; at, under the Laws of the 
mitted to probate surrogate’s court; bul 
will fs in another state or country, under mu 
stances that it cannot be obtained for thet 
te Jost Be Desiree, by accident bs design, 

roved, and recorded within the 8 
ny Wines ‘& will of personal property, snes 

aA resided without the State, at the ona of 
thereof, or at the time of his death, has been di 
according to the Jaws of the state or counts 
was executed, or in which the testator resid 
of his death, and the case is not one, where the 
admitted to ‘probate i in a surrogate's court, under | 
of the State. 


1862. If, insuch anaction, the facts necessary 
the validly of the will, a8 preseribed 


stisdactorily 
establishing Y Bo wii cr) 
son, Who was a resident 


eath, is established as preseribed 
igment establishing it does 
construction or validity of any provision: 


and such 9 question arising with respect to provisios, 
must be determined in ihe aune action, ot ip eee 


ms 


if 


F 


re 
2 


| 


gTaE 

aia a 
Hegre fae 
reli itt 


ie 


tion or a special p x i, ns Ube eases rin aa 


Il was execute the State, 


363. WI 
aa 


recorded in his office 
letters of administration with the will annexed, Dee issued 








Ot Han, 44, 
wo Ws 


ed 
= App Diy ma 
nm 


1889. [dm'id 1805, manerodoent to 
] Where the estate of 

ier the jurisdiction of the 
tion or distribution, orfor 


lating to ae tiaeibtion of 0 
the “dh jueathed assets of ome 
debts expenses, other than a eet 


wife, 
TITLE IV 
Other Sal ele and Sela of action, 


Anriece t. 
 Aetton by's serpin porion y 
3. Action was a bcvate bese bern, en bes 
& Certain 
i Siteatisncou actions wad 


ARTICLE FIRST, 
Jupomexr Creorror’s Action. 
4 sera. Wham Jadement, creditor § 160. 1.1 aw 
ou As rani. 


Sor 


10k, 1d dscovery 


0 
hat 
reachett 
1874, Intores 187% 
‘hi wt land ¢ 


§ 1871, Won execution, aniatay 
judement debtor, issued out of a coat of = Ll 
the next section, 


irtly unsatisfied, the ¥en 


v6 to compel. yale 

artion, oF other property belonging tot 

aed ot ‘i i thing fa wai, 

to him, or held in inast for him ae 


ti ie mp Fi ‘One. 
ere the execution was isu ns 
thousan’ vine luindred and thirty ewe of this Saan's 
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defendant not summoned {n the original action is made a 
defendant in an action brought under this section, personal 
property. owned by tim m Jointly with the defendants sum- 
mapa OS with any of them, may be upplicil to the satis 
aa the plaintiffs demand as prescribed in this 


ee ata To pore i tthe idgment creditor to maintain an 
io last section, the execution must 
buve ret Sao 


1. If, at the meer of The commencement of the action, 
jement debtor ix a resident of the State, to the 
‘of the county where he resides. 

2. If he is not then a resident of the State, to the sheriff 
of the county where he has an office, for the regular trang: 
action of business in person ; or, if he has no such office 
within the Stale. to the sheriff of the county where the 
judgment-rotl is Med, unless the execution was issued out 
of acourt, otherthan the court in which the judgment 
was rendered ; in which case, itmust have been issued to the 
mee Sige the county where a transcript of the Judgment 

1873. The final penguin in the action must direct 
provide for the satisfaction of the sum du h 
tiff, out of hf money, thin; 


Kee or eran 


§ 1874. The final ee oe it 
direet and le for the satisfaction of the 
the plaintiff, out of the futerest, if an 
Webtor, fn a contrac> for the purchase oun yt 
; either Theol the interest, Tring ii 
itor, in such a manner and upon such 
» the Interests of 


Ht 


af 


judgment del 
final Judgment may direct sien 
east to ther fodgrnent crediter, or wh 
the contract ® directed to be sold, to 


£5 
Ri 


interest of the judement debtor hola 
‘must be ascertained, under the 


this. arti 
a 


it. 





00 OFFICIAL BONDS. Sg isrr-tst 


may be granted in the action, The injunction, amd sh: 
Pecelgaten "cata and after it is granted, are 
the ahs of snice ae Pe title rons rf 
seventh for this act: for which purpose, the Injanction: 
deemed to be one of those specified in section six hundred 
and three of this net. 

£1877. The court may. Wy an onder, or by the inter 
locutory or final judgment e action, appoint a receiver 
of ‘or all of the property of the judgment delior ; and 
may dircet the judgment debtor, or any other defendant ie 
the aie, to convey or Ke to the ager as justicn 

juires, rly, real or personal, 9. S 
Grother paper, or to execute nny instrument, which it deems 
necessary, for perfecting or assuring the receiver's tithe er 
ion. 


€ 1878. A discovery may ho compelled im an action. 
brought a4 prescribed in this article, by directing the 
son, required to make it, to appear before the court, ors 
referee appointed by it, and to be examined under oath) com 
cerning the matters pertaining to the discovery. But this 
rection does not affect the right of the plaintiff, to ceuse 
the deposition of a defendant to be taken, a5 
article first of title third of chapter ninth of this act. 

§ 1879. This article docs not apply to a case, where the 

‘i Igment debtor is a peers created by or under the 

laws of the State. Nor it authorize or 
seizure of, or other interference with, any 
is expressly exempted by Inw from levy virtee 
of execution; or any money, thing in action, or other 
property held in trust for a judgment debtor, where the 
trust has buen created by, of the fund aun truxt hins 
proc rom, a person other than the judgment debian > 
or the earnings: of the judgment debtor for his sonal 
services, rendered within sixty days next before the com> 
mencement of the action, where it is made toappenr, by hit 


oath or otherwise, that those carnings are m for the 
we of a family, wholly or partly supported ‘Sy hls labor. 
ARTICLE SECOND. 
BY A PRIVATE PRRSON UPON Ax OFFICIAL BOND. 


a pttan thereupon, 
1882. Successive actions 
ist. Indoreenent upon execa- 


ion, 
2834. Colleetion of exceation ; 
when a defence to mub- 


cation. 
10 ratable distribution. 1892. Application may be made 
1m. gym Nats ® surrogate's ex parte. 

bow 








$2104, subd. 
4 Consol: 


feAsate. 
Consol. 
Act. 


1154, 
Conse. 

et. 

5 Miso, 592. 


$1104, subd. 
4, Consol. 


ct 
1d. bd. 5, 7 


property of the sureties, 
in favor of whom the liabilities have accrued,; 
to the amount which each one is entitled to recover; 19 be 
ascertained by a reference, or in such other manner o# the 
eels yk joes ProToNadIOg the paying to the 
ie ayy . for in| 

plata in FAA, ot the sum E Nectod or to be col 
, by virtue of n judgment therein. But this section 
does not authorize the court to compel a plaintiff to refund 
= money, collected and received 1, in good faith. 

fore service or notice of such an order. 

§ 1888. Where a surrogate, or an officer acting as sur 
rogute, is guil any actionable default or he 
his office, the person injured cy a apply for leave 
to prosecute the delinquent’s official bond. 

§ 1887. Where acertiticd copy of the order or jodgrnent 
of a court, directing a county treasurer to pay or deliver, 
to one or more persons designated therein, any money, 
stocks, securities, or other investments held by him, subject 
to the direction of that court, is served upon the 
treasurer, if he fails to obey thedirection, the persom 
thereby may apply for leave to prosecute his olliesal 


nge and diseretion, having charge of the allice, at 
at his Teal nee, or bis Inst residence Teil the county, 
with raon of suitable age and discretion, 


a] ic officer is required to give am 
1¢ people, and special ete isnot made 
the prosecution of the bond, by or for fhe 
perss sustained, by his default. de- 

| injury, for which the sutetics 


sections, and each action brought 

order made thereupon, as if the es 
or areites amed therein instend of te 
sheriff and his sureties. 

$ 1890. A receiver, an assicnoe of an fnsolvent debior, 
or a trustee or other officer, appointed bya court ora ji 
isa public officer, within the meaning of the Inst 
but one ; but where he was appointed by or pursuant fo the 
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onder of or ins special proceeding specified in title 
Searik opener ype of this oh the application 
aio Jeave to his official pond rust be: male to the 
court a, pursuant to whose , he was ap 
Ets or fo which the judgment was rendered, as the 
be. An action, Brought as prescribed in this sec- 
meet bee fn the court to Piich, application is 
made for leave to bring it, 
$1891. Where the default, by reason of which an 
byscae for leave to a areca official bond is made, 
prescribed in this article, conxists of the non-payment of 
pros and special provision ts not otherwise made by law, 
the applicant must, pores demand of the money from the 
officer, or tat a demand cannot be made, with due dili- 


pny But such is not necessa here the appli- 
ina reseed a eat aia ie afer. = 


e1898, An Syren ree leave to prosecute an offctal 

pe in this article, Day, be made without 

notice ; but, caret that case, the officer, or cither of his sureties, 

may ply, upon notice, to vacate an order permitting the 

‘ppteaat maintain an action, upon any ground, showing 
Htought got to haye been granted. 


ARTICLE THIRD. 


Action BY A PRtvate Pensox ror A PENaury oR: 
2 Fonreirurs. 
specially § 1996, 14. : when not barred by & 
eollustve teeownry 
Dy common {a- 1007. Inde manent pe atm 
“1885 14! rervice of summons sas, When part of a penalty 
PEeer bee penal eae are is given, 
mee @ person aggriev: “! vod on Oat of 
ive person & catia it ts “gt 6, may, tf it is 
, mainiain an action to recover the amount 
re eit condets oft the forfeiture of a chattel he 


une; bot action cann 
the leave of the court i 


Ein > Oe a 
o 


«Rew be ithe p 
alier 
ie writ Es certittcats 


+ 











06 RIGHTS OF ACTION. — §§ 1807-1911 


allege or prove special damages, Tf the plaintiff is married, 
ihe damages recovered sre her separate te property. - 
15 Hun, 120, A 1907. An action, civil or criminal, 
tained aguinst 4 reporter, editor, pula or 
of a newspaper, for the publi therein of 
true report of ay, judicial, legislative, or other 
oftcial proceedings, without proving actual malice ke 
making The report 
1908. The Inst section docs not apply to sel. con con 
tained in the heading of the report ; or in 
added by any person concerned in the oe 
the report of any thing sald or done, at the the md 
ial proceedings, which was not a part 


of the public and aflic! 
thereod 


ARTICLE FIFTH. 


Miscetiaxcous Actions anp Riowrs oF Acrrox. 
§ 1000, When transferee of eatin 1008; Action 


Rig nf derentany ee 1914. Ancillary 
010, What elaline or demands 
may be traveferred. 1915, Action apo a 
4911. 1d; cause of action for 1916. Action By ‘or true 
neury. Fecover Costs, et. 
4012 Judgment; when assign 1017, Action pom Lost meget: 
1018, The lant ection qualita 
9 Mino, 71. 1909, Where a claim or domand can be. transferred, 
ae transfer thereof passes an interest, which the tani 
may enforce by an xetion or special 
as a defence or counterclaim, in his own on Co 
transferor might have done; subject to defence or 
counterclaim, existing against the ans notice 
of the transfer, or against the transfe But this seetion 
does not apply, where the rights or liabilities of ») 
and, which fs transferred, are 
inl provision of law ; nor does it vary 
ie a party to & neg iable tostramnee wi 


nded upon a grant, which i» made 
he Bias or upon a claim to or Inter- 
etty,a grant of which, by the transferor, 


\ereof is expressly forbidden by = 
State, or of the United States, or would son- 
vene public policy, 
$1911. A cause of action to cancel, or otherwixe affect, 
‘State ep. an instrament executed, or an act done, as security for = 
© usurious loan os forbcarunce, can be thas transferred: 
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terme rimcons ox Us prodecessora, in their oficial oopne ty; 
Trg & duty enjoined, by law, 
“pos thom ofa tho body represented by theu ; to 
4 penalty or « forfeiture given to those officers or 
tes By igh, orto scorer damages for aa 
st ‘of those officers, or the 
3 the cause of action 
the comm: their term of office. 
Ladle cae special muy be maine 
-aguinst any of the meric 
ster Senos el which accrues against them 
ors ber their predecessors, or upon % con- 
ine peatnceaten in their official capacity 
Sitenhin ‘scope of their authority. 
sire cily peer ty ita eh ot ang 
Ww, at an action moa) 
‘de maintained, by or against the tae bed represented by 4 
in those sections : but, in such a case, the 
Prosecution or defence of the action, as the case may be, 
must be conducted by the persons then in office, who 


1929. In an action or ing, brought 
eae to section onc os thor in hundred Sd Seeniyate 
eae eae akon. and aes of 

lcer, by of against whom it is brought, must 
be deseribed in the gd or other process which it 
fs commenced. and in the ent Spe therein, 
ee name, mh On tion of is ool 
out of an omission to foi 

er, who onght We te: be joined with tbe thes: ihe 
‘the answer, or, in a special proceeding, before the 

ee on the part of the Miefendant otherwise 


§ 1930. In such an action or special proceeding. the 
court must, in a proper case, substitute a successor in tice, 
in place of a person made 5 pany in his official capacity, 

or ceased to hold office ; but such a successor 
Twuull not be substituted n¢ a defendant, without his con- 
sent, unless at least fourteen days’ notice of the application 
{or the substitution, has been personally served upon hin. 


LE « An execution cannot be issued upon a judp- 
Fa sum of , rendered against an officer in an 

ing, brought by or against: him, in 

, Pursuant to this urlicle; except where 

ihe the trustee or trustees of # school dis- 
to or the commissioner or commissioners of highways of 


io 












aa ee ‘of those cases, an execution may be 

int and be collected out of the property of the 

‘the sum collected must be allowed to him, in 

of geen accounts, except as otherwise 
W. 


20 us, 4 
5 Civ. Pra 


ome 
M6 8.¥. 136, 

















Mati St, en Gry Gp 


d ga Sa ape re ils 
the partnershi boainper to 
ie the pendency of the om 1 een 


partners, their execu 
in such a sum and with such sure- 
poet Se to the effect that they will obey 
of the court, in the action, and perform all things 


therein requires them to perform, 
such other conditions, as it deems 


its discretion at any time thereafter 

iibistaing to, begiveac The cour: ma 

‘ascertain the value of oe Le epee ad and of 
j ive partners by a reference or 


8 IN BEHALF OF THE PEOPLE, AND 
eae EL IN 


TITLE I. 


Actions in behalf of the people. 
plant the emarper of en oflce or franchise, 


ape ‘or upon & forfeited 
aia f'spon the apoliatios, or other mis~ 
propery eecbeated, or forfelted for 
aessnpreviann relating to actions, ete in bebualt 
ARTICLE FIRST. ‘i 


acainer tie Userren or ax 0 
Fraxomrsn. 

















a reeieioee ACTIONS BY THE PEOPLE. 


‘ ARTICLE TIURD. 


penis yor A Five, Pexavry, on Fourntronn, on 
y UPON A YoRFErTED REcoGNEZANCK, 


1981. Whee setion cannot te $1965 Recognizance; bow fur 


fet 
1982. for farfttare, tc i: Action leans 
os ae = oie Sgsce camels “tie 
tricbattornes; how dix 


heen ae ces 
fin the pored of. 
b— Seuccrepaiiat 2908, District attorney to render 


19G1. [Am'd 1895, anwndinent to take effect January 
Whenever, by the decision of the appellate ‘tivivion 
) ate ghee 2 construction ix given to astitnte, am 
faith, and in conformity to that construc 
@ decision was made, and before a reversal 
the ‘court of appeals, ix so farvalid that the party- 
not able to any penalty or forfeiture, for an act 
decision of the court below. 
or affectthe decision of thé 


ft of appeals, upon an appeal actually taken before the 


‘copeurrent 

‘in either, ay the election of the A\ mney General 
wict-attorney. A recovery in such an action bars a 
y, in any other action, jbrought: for the same cause. 


. Me 
peat cae or appropriated 
lied, he paid into the treasury of the Stat 
Sections one thousand eight hundred and ninety 
‘and one thousand eight hundred and ni 
a fo an action, brought ex prescribed in the 


Where a recognizance to vith 
omey of the county in 
‘must, unless the court otherwise di 
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a6 ACTIONS BY THE PEOPLE. mi 
J id 


peneatong cod ie poople, 
the last rection, 1 the mie which 
eee of any prerty there- 





in any other action, 
same cause, ia same or apy other 


pen the Ecatlistion ot apy party 
Se, vested the action so 
he coy to the action commenced 


q 1. The of the Stat id 
pikseaioae aoe eae el 
pour, or before <i tribunal, of the Valter States, 
ty other State, or: Shaded United States, 
fen ony, any cause specified in the 


72. ‘pan the commencer elt tigate eel 
or er lin; 
473 this aricle the entire Cause of action, aa 
it patie money funds, credits, or rer property 
wo the sajtor action is brought, 
or other g 









in, the people of the State. | 

. The people of yg ‘State will not sue for a 
led in this article, unless it ac: 

ten before the action is commenced. 
Any court of the State, in which an action is 
the people, as prescribed in this article, may x by 

abereis. or by a subsequent order, 
credits. or other property 

‘awarded to, the plaintiff therein, roe 
Thad not ane ee not have 
of, ax justice requires, 
Rs to re-instate the Ll eusody 

the same, or the proceeds thereof, to 
oss for which they were authorized 
ed; Aes paying a ae State 
the recovery, all expenses 
mM in tho sction, oo = 
poration, board, officer, custodian, 
fn behalf of any city, county, town, 

on bates, department, or 












party to an petlon, 
im this rice, and which claims to 
| custody or disposition of any of the 











uy 


therein, to the effect. that the 

charges of carrying buck the prisoner, if 

xball feelers and that the pr pooee will not carape 
fo, remaining at, or returnin; 

evince towel bt ake he sam sp md 

be, at Jest, iwicy the suri for which tho preoner 

he fs detained Seemann stun of mioney ; if 

‘be one thousand dollars. 


€ 2001. A courtor a judge, allowing a writ of habens~ 
iS, directed to any pervon other than a sheriff, coroner, 
lable, Lat may, in its or his retion, require 
in onder to render the service thereof com- 
ashe am Shirase of bringing up the prisoner, In 
amount of the charges, not to exceed the fees 
red by aw tou seit for a similar service, must be 
certificate allowing the writ. 


‘not applicable to a 
application of the 


= pad 2003. A writ of ey corpus or of certiorari, fasued 
& prescribed in article second or article Uhird of this title, 
Bay bo served by delivering it to the person t i 
If he cannot be found. with due dil 
ieee served, by leaving it, at the jail or r other | 
fle tae prisoner {s confined, with an. i 
Soe yrore age ister 


im to the ‘writ, and ne copy 
process or proceeding, to ‘be annexed there- 





iu ACTIONS BY THE PROPLE. §§ 198-19) 


Gren nm by law toa ilar Raper must be bronght in the 
uF the Pe of the Stats ; and the proceediags theres 
sratbacane toner ea Crk Rrra 
otherwise specially prescribed in this Atle, 
$1985. Where jndgmrntis rendered, or a final GS 
fs made, against the people, in a eivil sotion 
speaial proceeding institated in their name, by = 
ursiant tom provision of law, it "most be ba 
some effect, and in the same form, os 
Gueae, who brings ; anes ‘action, or Tnatittter a i 
special proceeding, except mx 
by Jaw. Botan ecoutios shell oor tyres agninst the 


peop! 

2 2 ov. Pro. 1986. Where beet action is brought by the Attorney- 
eouere prescribed in thia title, ag ee or oe 
mation of a person, having an interest in the qi 
complaint must allege, the title of the action must: 
that the action is brought upon the relation of that porson 
In such a case, the aoe General must, = & cdvdition 

the relator togh 


pala aby 
for n private person. 

1987. Whoro final it action, bronght 
ai, in this title, sender et 6a corporation, or = 


ig 1 court 
8 costa to be collected | pepe ecution against of the pen 
loan to bea poration’ jor by warrant of attach 
other pro the person of any director or 


1989, Where two or more actions, bite oe 
ts the samo_mor' er coninict, are 
; saaiat sepals dateetan, aldintee aan 
n the Attorney-General must, upon the 
si only Sue til ot cots oa aoa 
‘e! one bil 
‘against the defundants. sé 3 
1990, [And 1894] | Enol) provision of is : 
ten a, o gre soourity, forthe parpoae 
an order of arrest, an Sc oe x 
jont, ee asco conditlen 6 ote obtaining amy: 
oF taking sy proceeding {ot allowing the coat, 
aire v4 | security to be efven, ts to be a 
ec ig an nction brought by the people of | 
by a domearic municipal corporntion ; or bya 
in bebulf of the people, or of such a corporntion 
where the security, to be given in such an) 
segulated by the provision in question; wat in, 





up & person Mo tetlty, | 


su takeing 
‘2009. Mode of serving writ, 
ben. person conorals 

2008, corre: w& 
Parson obey: 


thal 
3005, 1d; ax to certiorari, 
‘2008, Time of returning habeas 
ue. 


the 
ie called the writ of review, shall ree 
tivoly, State writs. 
Beart bo issued under the seal of 
isawardod. Whore it 


apr din thiv nection, it way bo the + 
borein ithe writ is awarded, or wherein it ie re 








STATE WRITS nT 


in a sam specified thercin, to the effect, that the 
pact ray wil are mt i ‘carrying back the prisoucr, if 
‘that the pre er Will BOL exc 
Al, or eine 
Bare rhtine wee 
ch the prisoner 
specific sum of money ; if 


| € 2001. A conrtor o judge, allowing a writ of habens 
5 us pivcat to any person other than a sheriff. coroner, 
|, may, in ite or his diseretion, require 
applicant in order to et 0 nender the scstien thereof bag 
of bringing up the prisoner, 
eens of the charges, not to exceed the fees 
re law to 9 serif for 4 similar service, must be 
d allowing the writ. 


shetty sections are not applicable to a 
bers the writ is allowed upon the application of the 
or a district-attorney. 


§ ‘2003. A writ of habeas corpus or of certiorari, fasued 
prescribed in article second or article third of this title, 
‘be served by detivering it to the person to ae it _ 
he ae be ee nS 2 dili 
served, ing it, at 
aa preciae e aGaet, was aay 

‘of proper age having charye, for ny tae of 

and ‘or tenderin, 


hom 
of the individual 
te aaa . 
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fois bape Le at court, to b> exatained asa wit. 
@ prisoner confined in the jail of the county where the 
ier hed a ning anty. Inn case spe- 
ed in this section, the pea ray ate dl hya county 
Bes eelal coats Je paw within the county 
patie ia court is located, onthe prix- 
Fiven ‘as the case may be. 
zone Amd 1880, 1895, amendment to tale offeet Jun. 6 
re ot not be issued, by wines stdikes 
‘Beotions, to pees pe sentenced _ 
: Norabail ets t to bring ap a pine cn. 
fegaication mate Diesalt of the eaoeher to belie 
i in of the le, to bring 
as o witness on mh trial of an etic and then 
m of a justice of the supreme 
pte dieeristotiorney of the county 
the prisoner was convicted, and upon such terms 
eonditions, and under each regulations, as the judge 


if this article, must be 


spplication for a wih made a8 preseribed 
of sections o! 
by affidavit, and must state: 


eee oe ti wetion or special proceed 

10 which the testimony of ‘he pe rpcisacior Ns de- 

court. or bedy. in or before which, or the 
Sho itis Pending 4 

jony of the prisoner is material and 

ee Leta icant, on the trial of the action, or the 

al proceeding, ‘ss he is advised by coun- 


of Rcetbement of the prisoner. 

Whether the prisoner is or ix not confined under s 
tense for a felony. 

it where the Atiorney-General or districbattorney 

, he need not swear to the advices of 


2013. The return to a writ, isned ns presori 
a Da acne for what cause the prisoner 
rs therefrom, that he is held by virtu 
action or special proceeding. 
pt upon criminal charge, hem ing 
fied, be remanrded. and again Scammed to the prison, 
m witch be was taken, 
4. oMlicer to whom o writ, ismued n 
article, is delivered, must obcy the sam 
‘of, and make # return th 
Teftises or neglects ro to do, be 
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iy ot 


fakee effect January 1, 
ir d in this 
in the following form, tho 


soe pean “The People of the State 
eb toa woe oh” et octers, (or “to A.B"); 
certify fully i tad at large, nd 

* ("the supreme court, at a 6 

cial term or term of she apela livision thereof, to 
held,” or “E. F., justice ® supreme court," or othur- 
Beer are is eae vay (be “at on (or “im- 
ly after tho receipt of this wri ie day ond 
ie tir of C. D., by yor ed, as it 
whatsoever name the said called or 


then there this w: " 
sh (or ** judges") i 
or otherwise, au the case may 


+ in the year eighteen hnn- 


2023. If for either writ ix made to the 
ater is, tec 
than that where the person is impriso: 
writ may be made returnable, in it 


Sapte pate satbcetont eee rence it, in the county 
a4 writ of 


Cant” 
wing the custody of th 
his name of office if he has o-e, or by 
both names are un 


¢ jud, foro 
ee 
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court or papain: to the person for whose 
if the writ was 


judge may also, in {ts or his 
ction, at the time when the warrant of ‘attachment is 
issue a precept to the sheriff, coroner, 
thom the warrant is directed, com- 

bring before the court or judi 

e writ was ited, Wi 
the © creas of officer or 

‘the precept, until discharged, builed, or 

Judge directs, 

2030. The sheriff, coroner, or other person, to whom 
' Of attachment or precept is directed, as prescribed 
of the last two sections, may, in the execution 
call to bis aid the power of the [eee a8 8 sheriff 
1 do, in the exeeation of a mandate issued from a court 


2031. The he ogo, pea ae or whom & 
boner is brought. ic of & writ of habeas corpus, 
das presoribed in this article, must, immediately after 
return of the writ, examine into the facts alleged in the 
a, and into the cause of the imprisonment or restraint 
th pan Taust make a tinal order to discharge 
therefrom, if no lawful cause for the imprisonment or 
aint, or for the continuance thereof, is shown; whether 
gaine was upon a commitment for an actual or sup- 
criminal matier, or for some other cause. 
reall The rare or judge must forthwith make a final 
i it appears that he is de- 
ceptie ther of th elow ing es and that 
time form ', = lapaifiangs jetained as not 


14 Abb Ni 
15 1d. 401, 

100 N ¥.20 
8 Hun, 355 





15 Abb, N. 
©, 19. 
100 N.Y. 20. 


m1 Hon. 476. 


19N. ¥. 
State Rop. 
000, 
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2. Where, altho the original imprisonment wes law 
fal, yet by some oy come or event, whieh has taker 
Place afterwards, the prisower hss become entitled te bedis 


ie 

8 pass ihe eee defective ba A matter ef sub 
stance Toq yy Jaw, rendering it vi 

4. Where the mandate. although in proper form, was 
gE allowed by oa 


detain him. 
6. Where the mandate is not authorized by = judgment, 
or order of ncourt, or by a ene Taw, 


§ 2034. Buta court or judge, be return of a writ 
issued as prescribed in this article, shall not inquire into the 


lity or justice of any mandate, judgment, decree, or 
es ter, apie tn he Tast per one, except as 
therein stat 


2035. If it appears that the prisoner has been legally 
Patera for a criminal offence, or if he appears, 
testimony offered with the return, or upon the 
thereof, to be guilty of such an offence, although 


mitment is irregular, the court oF judge, before which or 
whom he > tae ery Sie * Feces w 
discharge him upon his giving 2 

or, if it is not. bailables to remand him, 

given ursnant to an order, made as prescribed fm this 
ton, the proceedings are the ssme a8 upon the return | 
writ of certiorari, where it appears that the prisoner ix 
titled to be bailed, 


2086, Where a prisoner ia not entitled to lis 
and is not bailed, he must be remanded to the eustody, 
placed under the restraint, from which Ne wus taken, 
the person, in whase custody or under whose restraint he was, 
is not lawfully entitled thereto; in which case, the 
remanding him must commit him to the custody of the 
officer or person Ko entitled, 


§ 2037. Pending the proceedings, and before a final 
order ix aston the return, tie rote Or see ae 
as a 2 i 


- which or whom the prisonor is brought, muy: 
: + 


‘the sheriff of the county wherein the 
nding, of place him in such) €ate oF 
d other circumstances requires, 


2038, Where {t appears, from the return to eliher 
writ, that the prisoner is in custody by vietug of 
an order for his discharge shall not monde, notice + 
of the time when, and the place where, the writ is ReiurE” 
able, or to which the hearing has been adjourned, 94 the 
case may be, has been either personally served, ight das 
previously, or given in such other manner, und’ 
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+ Feng of te, athe court or Jule preseribes, 8 
1. Where mandate was issucd or made in a civil 


, to the person who hasan ine 
ee erp ae ena 0 or restraint, or hia 


minraeT 
other case, to the district-attorney of the 
county wa wich the prisoner was detained, at the time 


ore ke purpose of an a) person to whour notice 
is given, as prescribed in the first rataiviion of this section, 
‘Decomes @ party to the special proceeding. 
of 2039. A prisoner, produced upon the return of a writ 
om may, under oxth, deny any material 
ahesation of returo, or make any allegation of fact, 
either that bis imprisonment or detention is ualaw 
ori the is entitled to his discharge. ‘Thereupon the 
mi |. in a summary way, to hear 
juced in support of or ne the im- 
pesnmest detention, and to dispose of the prisoner as 
the justice of the case requires. 
§ 2040. Where the return tos writ of habeas 
sgalen that the prisoner bi 40 sick oF infirm, that the pr 
eee eaten his life or health, and ete 
Is otherwise ft, the court or judge, if satiaflod 
mike troth of that statement, must decide upon the return, 
und dispose of the matter, as if a writ of cert jorari had been 


Where sn application is made for a writ of 

corpus, 85 ibe in this article, and it appears 

to the court or judge, oe the petition and the documents 
annexed eouse or offence, for which the 
Rekate ‘or detained, is not bailable, » writ of 


txt idy be wnted, instead of a writ of habeas cor- 
pus ns iEitbarepitiention bad beca made for the farmer 


the return to such a 


the return. 


2043. If it that the pi 
Mireienntor rosttalned in his li 
mnt make a anal order, discharg' 
appears that he is lawfully ix) 

Tot entitled to be bailed, the. dou 
final onler, dismissing the proceclings, 
a 2044. Notwithstanding 





$1156, Com 


ol. AER 


128 HABEAS CORPUS, ETC. §§ 2045-2040 


the f Provisions of this article, relating to the Intter 
writ. 1f the court or judge refuses a writ of certiorari, dr, 
upon the return thereof, refuses to discharge the prisoner, 
the Latter may claim, and is entitled to, the writ of habeas 
corpus, as prescribed in this article, 


§ 20465. If, upon the return to s writ of certiorari, 
issued as prescribed in this article, it apy that the per- 
‘son imprisoned or detained is entitled to be bailed, the court 
or judge must make a final order, fixing the sum in which 
he is to be admitted to bail ; specifying the court, and the 
term thereof, at which he is required to appear ; and direet- 
ing his discharge, upon bail Le given accordingly, us re- 

juired by law. If sufficient bail ts immediately offe 
ig coeiieos judge must take it; otherwise, may be 
given afterwards, a8 prescribed in the next section, 

2046, [Am'd 1895, amendment to take #1 Jonsary 1, 
1896.) Tipe the production of the order, Ge ns made 
by a court, of n certified Cees to & justice of the su- 
Preme court, or to the county judge or special county judge 
of the county whore the prisoner is detained, the jurige avest 
take the recognizance of the prisoner, with two sureties, 
the sum 80 Sel. conditioned for the appearance of the 
‘oner, as prescribed in the order. Each person, offerizy 
solfns a qnrety, must #how, by bis oath, to the ‘matletaction 
of the judge, that Lo is @ householder in the county, amd 
worth twice the sam in which be is required to be 
overand above all demands against him. It isnot necessary 
that the prisoner shonld appear in person before the 
to noknowledge the recognizance; but it may be " 
odged by the prisoner, and o+rtified, in like manner as adeed 
to be recorded inahe county. 

§ 2047. The judge must immediately file the 
nizance with the clerk of the court, before which the 
oner js bound to appear. He must also a 

or the certified copy thereof, to the effect 
u ‘complied with, Upon production of the 
certificate, the prisoner fs entitled to his from im- 
prisonment, for any cause stated in the return to the Ger 


torarl, 
204 ‘he writ of discharge is abolished. A 
pothines Sed. 
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by the court whieh, or the judge who, made the same, by 
aitachment oa fora neglect to make a return to a writ oe 
habeas. corpus, and like effect, A person guilty of 
such disobedience forfeits, to the prisoner aggrieved, one 
thousand two hundred and fifty dollars, in addition to the 
damages which the latter sustains, 

ke 
issued as prescribed 

restrained or 

t it is not deemed to 
following cases . 

1. Where he has been discharged from a commitment 
on # criminal ops saa ix afterwards committed for the 
same offer wiul order or other mandate of the 

was bound by recognizance to appes) 
been indicted or convicted for the same 


offence. 

2. Where he has been discharged, in a criminal cause, 
for defect of proof, or for a material defect in the commit- 
ment ; and is afterwards arrested on sufficient proof, and 


otherwise, Violates, 

assists in the vi of, the Jast 

or omission was that of a court, cach me 

aswen| thereto, forfeits, to the prison 

ion wo bud a fifty dollars 
a * 


misdemeanor, and, upon 
by fine, not exceeding one 
pot exceeding six 1 





M1 Hun, 198, 
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ls him, or changes the place of bis 
ofa mbdemestior and, <a tatsmey ae 
punikhed as specified in 

£2063. Aj ahr ussists in the violation 


off the last section, is guilty of « mi 
conviction thereof, shall bé punished ax ecitad eke Ga 
section but ons, 


‘te itil sda cee ES ret tt that & 

or judge, au to grant ei a 

held ‘ecnlaw vful confinement or SUASIy, te ees 
reason to believe, that he will be Poni 

te, or suffer irreparable injury, before we 

a writ of habeas corpus ora writ 

court or judge inst teste a warrant wichita het 

directed tos particular sheriff, or cera aaa 

or constable, or to a person spectully ‘therein; 


and commanding him to take, and forthwith t bring befere 
the court or judge, the prisoner, to be dealt with 
to law. If the warrant is issued by @ court, #t 
wader ‘the seal thereof ; if by a judge, it must be 
han 


§ 2055. Where the proof, , Specified in the last s 


{a also sufficient to ju ea arrest of the 

the prisoner in his cw as for s criminal 

mitted in taking or detaining him, Uie warrint - 

contain a direction to arrest that person, for the offence, 
£ 2056. The officer 

runt a directed. and, de 


Rae the person | 
‘the Jonge en ‘rhust make & return, in Hike 


Tike proceedings must be tal 


_ pus had boon ‘sue! in the first ‘instance. 


© App. DI 
aud 


‘court or judge, 
turnable, except 
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relating to the disposition of the prisoner, ts made at the 
term specified in a recoguizenor, given ss presoribed in sec 
tion two thousand and sixty-one or section two thousandand 
wixty-two of this act, the matter is dewwed adjourned with. 
ont an onler to that effect, to the next {erm of the appell 
division of the snpreme cvurt, to be held in the same: 

mont; and thergatter to oach succomdvo term, until an 
order or direction is made, The prisoner is bound to attend 
at each successive term of the appellate division; and tho re 
cogaizance is vald for his atten accordingly, 

any notice or other formal proceedings. 


2065, An offiver or other person, who detains any one 
Pe ‘of a mandate, or other written aw rue, 
upon reasonable demand, and tender of his fees, deliver « 
copy thereof to any person who applies therefor, for the 
parpone Cartas a writ of habeas corpus or s writ of 
certiormi, in behalf of tho prisoner. If be ki 
refuses so to do, he forfeits "two hundred dollars to 
prisoner. 

2066, Except os otherwise expressly prescribed 
aioe the ee of this article = ply 0 and 
the proceedings apon every common law or statul 
of hibeas corpus, 8 far ns they are applicable; 
satnority of a court or a jadge, to it Buch 


a 
proceed thereupon, by statute or the common Ia) 
exrreised in conformity to this article, in any 
provided for. 


ARTICLE FOURTH. 
‘Tas Warr oy Maxpasus. 


§ 2007, Kinds of writ; how alter retorn. 
native writ granted, #2070, Tasne of facta: when if 

2068, When writ granted atspe ‘atiae, 
olal term. 2080. Application: poten 
rt .ppellate divislonyor ‘Visions of qi 
a supreme court. M81. Service of “pling 

‘so, When “peremptory. man: and dexaurrer 

* damvus to 


largement 
- 2020. Wine in cerfale canes 


a in cither alternative of 
sativa. wit rang be granted upon ae 
root, sho a proper 
bh of without pedis notice of the 

thinks proper. 





yn 
“yp what 
andr. aupieation of are 

148, Td; to civil caves only. 
‘The writ of certiorari regulated in this article, 
two thousand one hun- 


in section 
ur of this act, is Issued to review the 
Dody or officer. It can be issued in one 


co i cases Only : 
Hadiince ine sigea io he writ is ©: conferred, or 
thereof is authorized, by @ statute, 


and the right to the writ, qr 
issue it, is not expressly taken 


‘bere the anes, issued at common law, by a 
court to 


or ike 
‘@ statute. 
1. A writ of certiorari cannot be issued, to review 
mate, after this es takes: seteck} ine 

or special proceeding, sourt , 
lea nis 15 by * court of record, or 

22. Except as otherwise express! ribed by 
of certiorari cannot be aud, fa either of 


a writ, 
‘cases | 
eee determination, which does not finally 


To a 

delermine the rights of the parties, with respect to the mui- 
‘be reviewer. 

nt the determination can be adequately reviewed, 

pa eporal to a court, or to some other boy or oflicer. 
i or officer, making the determina- 
s |, by statute, to rehear the mat- 
ication ; unless rmnit 
upon ‘a rebea é 
can procure a rebearing has 


2128, [Am‘d 1895, amendment to take effect January 1 
eee ee eecuarert can, alaeaed Rey ont 
supreme court; exeept in a case where another court 
‘authorized by statute to ixsue it, 
i court of record, oxorcising jurislicti 
dl ptlae shure, may cen & wet of cextioran, 
oT whore p! lings are un vO, 
ibeghe eoart tanning the writ, at a tim? and 


wo NY. ae 





60 Hun, 663, 
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sul: ‘Wate ib Ae to be gueved ricci eee eee 
than a corporation, service must ade upon a tsjority 
of the members thercof, unless the board or body was 
created by law, and has a chairman or other presiding 
officer, appointed pursuant to law; in which case, service 
upon film ls anfiicleat- White the writ ia to be served upon 
a corporation, service ‘thereof may bemadeupon any officer, 
upon whom a summons, issued Out of the supreme court, 
may be served. Leder epi ae 
whom to make service, as prescribed in this 

after due aiigence, be found, the exhibiti 

writ m lispensed wil . and service ms 

him or them, ns prescribed by law for the pie 
mons, issued out of the supreme court. 


2072. [Am'd 189% 
-]. An alternative writ must be made 
tae after the service thereof, at the office of the eli 
county, designated therein, in which nn iseue of 
erenpon in triable, A perniap ory = py must be 
ia at a special term, or * term of the ay 
of the ce court, designated therein, to which 
tion for the alternative writ might have been mando. 


$2073. -Where the first writ of mandamus has been 
sorved, a return muat be made to the same, ie rests re. 
Piedrop jnless it is an alternative writ, and & demurrer 
eretoistaken. In default of a return, the person or 
song, upon whom the writ was’ served, may bw 
upon the application of the people, or of the relator, for 
rare nf court, 
Jj. [Amd 1895, amendment to take effect Jamury 
a 1 ucbeturs to an alternative writ Seale 
py ton copy of the writ; and must be 
Stipe a His Sleek, ore it is returnable, within 


—-§ 2075. An alternative writ of mandamus cannot 
ied or set aside upon motion, for any matter involv 
A motion 
wet 


and the comand tthe Wee ke 
ns of chapter sixth of Uhis set, te 
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relator, a notice of the filing thereof, Where the 
the relator denvur to the return, or to a part there 


it demure 
part thereat, a copy of the demurrer must 
The attorney for t people (2 the relator, 
prescribed by Jaw for filing 


up mone: Except as otherwi 
the Proceadiags, after issue = the facts 
m the law, are in all respects, the same as in an 
sid each provision of thie ct, relating to tie 
in an action, apply thereto, For the purpose of theapplics- 
poe the writ, a retro, and the demurrer are deemed 
bes bc a sou al ing be ecare enooeas 
a final judgment, and wi 
Tak seapect to ah parts thervof as are mot em- 
permis mandamus, as a final 
before the final om can be 
‘an execution issued thereupon, an enrol 
thereupon, as a judgment-roll in an action. For that pur 
pose, the clerk mm tach together and file in tits 
certified copy of t the writ 
& copice thereof ; together wit 
required by law to be incorporat 
an action. Where the tinal order is in tion fe pene 
or the relator, it must award » peremptory mandamus, to! 


forthwith i 
ined upon an alternative writ 
y a fury, ait ris was an iesue 
section pine handred snd 


Sean a an alternative re a 
pectal term of the «upreme coat. 
0 it is alleged in the writ that 
ens the court direets it to 
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the jadge or the mowbers of the court, ‘be paniabed, 
ct rite ication of the people or af the ralston, for i 
contempt ‘atthe court issuing the wril, A return to ab alter 
native writ of probitiiioo «an not bo compelled in any 
case. 
$2097. An alternative writ of prohibition omnnot ve 
ane or #et aside, upon motion, for any matter inrolying 
ie merits, An objection to the legal suffi of the 
paper, upon whieh the writ was granted, may be 
the return, A motion to quash am absolute pea He, 
bition, or to set aside an alternative writ, for any 
involving the merits, must be made at a term where the 
writ might have bees granted, 


$2008, A retarn (oan alternative writ, when made by 
a party, must be verified by his affidavit, og required for 
tho verification of a pl.ading in a court of record; unlae it 
consists only of objections to the legal sufficiency of the 
Papers upon which tho writ ws granted. Where the party 
unites with the court orjudgein a return, or awpexes, to 
the court's or the judge's return, on iuetrament im writ 
subscribed by hin. to tho effect that he adopts it, aud relies 
upon the matters therein conteined, as sufficient camse 
the court or judge should not be restrained. as mentint 
in the writ, heia thenceforth deemed the sole defendant ti 
the special proceeding; exoept that where o fival order i 
made, awarding au absolure writ of prokabidon, auch # 
ew be directed to the party, and also to the court oF 

6 judge. 


§ 2009, [Am'd 1895, amendment fo eve January J, 
1806,] Pleadings are not allowed :pon a writ of probibitian 
Whew an nitergative welt hus been lunaed ‘te crane may be 
be dret of without farther notive, nt the term at which the 
writ Tfitix pot thon disposed of, it meay be 
bronght to a hearing, spon notice, at a subsequent term, It 
ust be heard ate term of the peallste division in the same 
ial department, or ut a special term held in the mame 
licial district, as the case way be. The relator may oon- 
trovert, by affidavit, any allegation of new roatter contained 
in the return, The court may direct the trial of were 
tion of faot hy a jury, in ike manner and with He ” 
where an order ix made for the trial, by a jury, of iewnee of 
faot, joined in am action triavie by the court = Where suck 
4 direction is given, the procenlings must be the same, me 
upon the trial of iasues so joined in an action, 


§2100, Whore o final order is made in favor of the 
relator, it must award an absolute writ of prohibition; 
it may wlso direct thnt all proceedings, of specie x 
cveding, theretofore taken in the netion, ap 
or matter, lin 1 h the probibitiin absolute 
vacated and avouiled. The writ of consultation 
fished. Where a final order is made tis the relator, it 
must nuthoriae the court or judge, and the aires ee 
to proceed in the uction, special proceoding, or matter, | 
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name of the governor; and must conduct the subsequest 

proceedings, under the governor's direction. 4 
$2106. Thé writ must be directed to the sheriff of 

county in which the real pr Wy to be taken 

unless the court directs Rup tanereel 

assed by 4 jury of another county; in which the 

writ must be iesuei to the sheriff of the castysteerw ie 

the jury is directed to be taken. 

§ 2107. The writ must describe the real pas 
taken, with the like certainty as is required 2a 
in an action of ejectment, ft must command the Ay 
whom {t is directed, to inquire, by the onthe of twelve met 
of his county, qualified to set ad trial ‘in a court of 
record, whether the owner or owners of the real a 
any of them, will sustain any damages by the taking thereet, 
for the useof the people of the State; and. if 80, 
thereof ; and that he return the writ to the supreme court, 
without delay, with the finding of the jury thereupon. 

§ 2108. The sheriff, immediately after the delivery ot 
the writ to him, must give notice of the time wl 
the place where, the writ will be executed, by 
the notice, once in each week, for at leust three 
weeks, in newspaper printed in his county, 

2109. [Am'd 1896, amendment to take effect Jamwany 1 
1846.) ‘The sheriff must notify twelve mem of bis 
qualified t» act as trial jorors in a court of réeord, to 
at the time and place, and for the purpose specified ia: 
notice. Ench juror must be notified, as a juror is! * 
attend n trinl form of the supreme court, Upon bis failure 
to attend, when daly notified, is attendance ‘be com- 
elled by attachment, and proceedings bo fakin ngeseet 























i, and ba imey Ba’ permed, here eee tho muprene 
court, us where ajuror, daly notiticd, fnile to attend at © 
trinl term thereof. The sheriff may reqpire the at 
of atalesman, in place of a juror notifiad and notap 
or he may adjourn tho proceedings, for the of pam 
ishing the defaulting juror, or compelling his attendance 
2110. When a jury has been procured, the sheriff 
ae ‘before the jurors proceed to the inquiry commeanied 
by the writ, administer to exch of them an Oath, that Be 
will diligently inquire concerning the matters in 
the writ, and will give a trae verdict, aceonting to the bet 
of his judgment, without favor oF partiality 
2111. After belng sworn as prescribed in the last spe 
an the jury must view all the perty cemnen 
a 


real pro] 
the writ, and consider the yalue thereof. 
the diseretion of « majority of them, hear such Me 
4 may be offered by any person 8p) , Tes the 
value, They must enka — the aaa | 
the owner or owners of the real rt 
being deprived thereof, When eset EE | 
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i 
money the dist assessed, pursuant 
ing pronto of this anise, asd Ube conte m 
nate 
$2116. Immediately after the. the goreros, 


as prescribed 
the beatin sou 
peopl of the State property #010 be 


judicial ‘may provide, 
ardor fot the investnimne aaier Lise GEaelines op a 
rt, of the money, and of the interest to arise therefrom, 

i> parmanest socadies, for the benallt Cheam eaama 
moo {Am’d 1895, amendment to take effect January], 


A elaimi to have been an owner 
bergen ferry ge rae ys 
ore. arage reo aken a 
thereof! beld in the judicial ee the 


department 
county wherats Seon roperty is situated, eas 
for the payment tohim of the ee or any 
money 80 pald into court, or of the income . 
ann ye 

o 


Property, or who are personal rej 
‘Owners oF persons so interested, and 
Ramey to be given to those 
to be paid, oF the securities to be 

the an persons entitled thereto, in 
Tights end interests thus ascertained. 

§ 2119. When the legislature of the 
the taking of any real 
we ‘of the people of the 

of damages may be é 
must be in accordance with the hi 
except that the application for the verit must be. 
the subsequent proceedings must bé acted, 
attorney of the United States, for the district 
county wherein the real property is situated, 


ARTICLE SEVENTH, 


‘Tae Warr or CeRYIORAN:, TO REVIEW Tire Deraeeee 
TION OF AN INFERIOR 
$21M. Cases where writ may 


toae 
rt, Case where it cannot he gate 
eae. aa 
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‘27, Application for “writ; § £198 Mea retam, 
U Secrest vowmades* = * Sig0. fay upon ander 

tS. Questions tobe: deter- 

2141, Pinal onder upon the hear- 

24a, Reatitation may be 


‘spacial casen. 
‘2148. Ta; 10 civil cases only, 


2120. The rit of certioruri regulated in this article, 

the writ specified in section two thousand one hun- 

dred and t four of this act, is issued to review the 

Hetermination of a body or officer. It can be issued in one 

the following eases only: 

1, Where the right to writ is expressly conferred, or 
is expressly authorized, by a statute, 

writ may be issued at common law, by 

jurisdiction, and the right to the writ, or 


WENT, 24 
wide, after this article tukes effect, ina 
ling, by a court of record, or 


122. Except ss otherwise expressly prescribed by a 9 1a, ee, 
, A writ of certiorari cannot be issued, i ie OF 1 8, Ste 
the: cases = 
1. To a determination, which does not finally 
Eaeeronon i rights of the parties, with respect to the mai- 
fer to. . 
2 Where the determination cau be adequately reviewed, 
“court, or to some other bot 
a Bangers flees, making the di 
ized, by. statute, to rehear 
application ; uw 
was made upon a 


‘oF officer whose proceedings ure un er 
the court isaning the writ, at a tim= and 














148 


cause, in relation to any matter not 

article, as a similar neccoatlog Ewes 

brought in the same court, u in 

the writ is returnable. 

($2484. The clerk, with nh writ 

and each ) Upon whom a writ of ce 

us prtscriood 13 section two thousand one 

thirty of this act, must make and annexto the 
copy thereof served upon him, a return, with the 
annexed, und certified by him, of the record or p 
and a statement of the other matters, itied 

fired by ae writ. The sen ease tn ] 
vc where the writ is returnable, a to 
mand thereof, 

U2N.¥.%8. § 2136. Ifa return Is defective, the court may 
furthe ‘wuru. An omission to make s retirn, a 
bya CL i fa or by an oe 
may be punished, as a contempt of the court: But& 
or ele all not be thus pantibaa unless the 
fore the time when the return ts 
his return, the sum of two dollars, and, in ai 
cents for each folio of the copies of papers 
returned. f 

§ 2136. A writ of certiorari may be issued to, a1 

taro toa writ of certiorari may be mude by, an ¢ 

vhose term of office bas expired. Such ano 


= 
HON 9 | 


25K Y.Sapp. 
Bre. 

















CERTIORARI. 


way Snyolves the merits, or nec 
er. 


§ 2146. The filingof the enrollment in the , 
clerk where the finn! onderis entered. ms 
is a sufficient authority for any 


i body which, or the officer who, 
determination reviewed, which the final order of 
dices or penis But Bae! he ee of the! 
order Is stayed by an apy to the Court appeals, tie 
proceedings below are stayed in like P 

2146. The expression, “ body or officer”, ax 
thi eeicie eC a every court, Sie board, « 
tion, or other person, or rogati 
determination may be rorlowel bya writ of certions 
the word, “determination ", as used in this article, ipen 
every judgment, order, decision, adjudication, or other: 
of atch a body or officer, which is subject tg beiea reelew 
§ 2147. Where the right to a writ of certiorari fe 
‘ly conferred, or the issuing thereof is e u 
passed before, and remal in fi 
kes effect, this article does £ 
: presly p ifferent with n 
spect to nay of the proceedings upon the certlorarl to 
ixsued thereunder 
§ 2148, This artich not applicable to a writ 
tiorari, brought to review a determination made 
criminal matter, except 4 criminal contempt of eourt. 


CHAPTER XVII 


CERTAIN SPECLAL PROCEEDINGS ENS 
WITHOUT WRIT. 


TITLE L—PaockeDINGs RELATING TO 1x80 
DEBTORS AND TO PHISONEHS 
TITLE 11.—Staoiany rrocecpixes To RECOVER Tit 
POSSESSION OF TUEAT, PROPERTY, 
TITLE 11 —ProceEpixos To PUNISH A CONTEMPT: 
COURT, OTHER THAN A CRIMINAL 
TRIPT. ~ 
TITLE IV.—Pnocrxpres To COLLECT A FEXE 
dITLE =‘ V.—Proceepines fo DRCOvER THE 
OF A TENANT FOR LIFE, , 
TITLE = VI.—Procrxpixcs Yor THE APPOINTMENT! 
A COMMITTEE OF ‘THE PKHSON 
OF THE PROPERTY i 3 
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at indebted jointly with the 
Peciemer nasties paldonars disctarae’ tae the effecs 


itioner ; and 
as between the creditor and the other ‘fink debtors, of a 
composition between the petitioner and the creditor, made 
ete inarticle third of title fifth of chapter fifteenth 


167. Where consenting creditor is the purchaser 
ah ee of adebt ne a petitioner, or the executor, 
simi Te Pa sos of such & sine or 
assignee, he i deemed, for all the purposes of this article, 
as to ae declaration and receipt of dividends, a 
only to the amount, actually and in good ‘faith 
paid for the debt, by him, or by the decedent or other 
eee whom he derives titi, and remaining uncol- 
‘This section is not affected by the recovery of 
it peat after the purchase or 

it Rae $a the consenting creditor may include 

costs, as if they were part of the sum paid for 


a debt. 
= 2168. A creditor who has, in his own name, = 
trust for him, a mortgage, judgment, or other secur 
the payment ‘of awum of money, which is a lien upon, 4 
‘otherwise affects, real or aah roperty belonging to the 
ce the lien cera 
creditor, with n 
ids to or includes in. ree 
‘Syeritten declaration, under his hand, to the effect, that he 
judgment, or other sec 
fy, to the trustee to be ap; 
ion, fe the benefit of all ‘the creditors, 
‘operates, aa extent, a8 nn assis it 
the trustes, of the mort; Judge: ent, “or oth rg y 
tal we in him recording all the right and interest « 


re “4189. Ifa ‘crodltor Poriy swears, in an} 7 
suthorized by this article, that the ‘peliione 
,, indebted to him, in sum of money, whi i 
is not really due, ‘or thereafter to become au 
ae the true amount; Pipediss pre wa ce 
ee ee |, than the 
id therefor ; he forfeits to. 
an action, twice the ‘sum, 


future day specified ‘the 
ted ; and, if he, or the person 
tle, is or wns the purchaser or 
must also specify the sum, actually 
us prescribed i 
e hundred and dity-seven of this act, 
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must present to the court and file wi 
the the satisfaction ofthe court, hak 
ee cae 


ne bs adj 

roofs ol 

of a copy 
made, in like manner us fen 
mons, in an action in the 


§ iit MPN el insolvent's 
\¢ speci! 
In that cuse, 
are the same, 18 
in this 


, Except for proceedings before notic 
be awarded to either purty, in the discretion o 

§ 2168, In order to entitle a creditor to op 
churge of the insolvent, he must, on the d 
cuuse-or at such oller time as the court 
with the clerk a» specification of his 

may then, but not afterwards, 

ed of the Morea ote fact 
tr a trial by a jury is then 
Wher of fact must be ted By 60 

here one or two or prs opposing teas 

ete 8 jry, all them; vec of 
is Objections of all the « eet mu 
manner, and at the sume time. rt 
disersticns direct the questions to be st 
; in an ores, as as po 
Supreme court, in an action pent theta, 
sf quetigas of fact by a ston A 
§ 2169. Where the name ofan oppo 
a win the schedule, he must fle, with th 
‘his objections, proof, Uy allidayit, that be 
{his debt i not set forth in the 
oe file his affidavit, to the effect 
first and second of section two thousand 0 
sixty of this act. 

$2170. There shall be but one ‘cial 
Jurors cannot agree, after being 
time as the court deems reasonal 
charge them, and determine the nuestions of 
questions ax to which the jurors have not 
evidence taken before the jury, asif a fury 
demanded, 

82171. Where the petitioner's wife resides 
State, the court, or a judge thereof ont of eo 
the eppticss onof any creditor, make am 
the petitioner to bring his wife before the: 
ing or trial, to the end that she may be e9 
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A copy of the order must be personally served uy 
pettiover, Ap aad betes the hearing mt 
ft ice could not, with 
lets teoneequence of the petitioner's: 

nce, the court may, in its discretion, adjourn 
rial, ast reseribe the time and meer er 


petit 
oe lie 123d fo the sntisfaction of the court, by 
or upon his oral examination, or otherwise, 

ae unable to procure her attendance, 
72. se Die pearing oF trial, the petitioner must be 
d under instance Fay erator, toriake 
0 ei or any other mai tated in his 
any ‘that have ee in the situation: 
etty, since the making of the schedule ; and par- 
er he has collected any ch or demands, or 

1 ‘any transfers of, A rial a 
Lagan Any 


evidence, ry paces of the eae 


ae ae ee. following cases, the petitioner 


EO : 
nWbere it appens, upon the hearing or trial, that 
the schedule annexed to his pet, he = 
or demand, or transferred, a! 


clerk, 
ocean ae the 

ly so transferred, Rea shoes so much of 

eat Patks ‘value of | ‘ie property, a8 appears to 
by him for the support 


Seeecae 
or his family, 
apnears, in Hke zanna, ‘that the petitioner, 
Pet 148, 1 COM” 

petitions 
rg Bicceke of his insolvency. m: ao 
or transfer, either: ute litional, 

_ property, or of any int 
ent, or given any security, 

ice to a creditor f ic im antepedeat dee 


ged 
it satisfactorily appears to th > court 5 


the | is justly and truly debe tothe 
Th sums which amount, in the aggre 
0 Of all the debts, which the petitioner 





ur 
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one at the time of presenting his petition, to erediter 
residing wi within the Unidad States 
it ma has honestly and fairly given a true: 


of ‘hie 

3. that heh he has, fn all things, conformed (6 the matics 

weibed of him by this article. 
pie.) ‘The order must designate one oF more trustoe, 
lents of the State; and must direct the wo 

execute, to cee or them, an assignment of all, 

at law or in equity, in possession, reversion, or 

excepting only so much thereof, as is exe cty Ww 

levy und sale, by virtue of an execution. 

must be acknowledged or proved, and in 

Mar as a teal fc Ga nconiel in the county, must Beye: 

cored in the clerk's office of the county. Where it appear, 


from the schedule or eineew i pete 
thereby, ey way be recorded also creme 
aftice for Renee deeds, of each county where 


property is situal 
2176. The trustee or trustees may be nominated bya 
maeiy in amount of the cata irre 
son ia 80 nominated, one or more s persons must te gpa 
the court for the purpose, fy nocalnaltae eee 
q juded in the consent, or made in pine Pay +, or orally 
upon the hearing or tris}, and ent in the tate 


2177. The assignment vests in the trustee 
a the pe seunire neem Meal ee legal te equitable laine ay 
its execution, in any 5 parses property, not exempt 
by law from levy and sale by ie virtue of an execution ; aid 
any nae viohaenas which may vest within three yearr 
thereafter. When a contingent i interost 90 vests, ikpateetas 
the trustee, In the same manner as it would Lave vested ix 
the petitioner, if he had not made an assignment. 


§ 2178. Upon the production by the petitioner of ace 
tifleate of the trustee or trustees, duly ackuow! 
proved, and certified, in like manner a8 @ deed to i 
corded in So county, to the effect, that the 
has assigned, for the benefit of all bis credit 
property 80 directed to be assigned, and all 
vouchers, and papers relating thereto, and 
delivered so much thereof as is le of delivery: if 
also of a certificate of the county clerk, thatthe ssdgament 
has been duly recorded in his office ; the court must 
to the insolvent 4 discharge from his debts, which has 
effect declared in the following sections of this article 
§ 2179. Ifo trustee refuses or neglects, 
or tender by the petitioner of the expense aes ng, 10 
execule or acknowledge a cortiflente, as _preseriea in! 
last section, or to canse the snigmen ta be Tecra 
therein prescribed, the court, upon rook ye ae 
the trustee to 











facts, must make an order, reqi 
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ata time and. pen therein atin 
‘should not | |, notwithstandit 
weal ; and ‘the trustee's Spier not 
80. If, upon the return of the order, it appears that 
pment been daly executed, and that the ‘peti: 
(Ee 
whieh wre capable of delivery, the court mayy 


Li 


tis section, the record there- 
¥ of the record duly authenticated, ure pre~ 
evidence of the proceedings and facts thercin con- 


82. [Aw'd 1883.) Except as prescribed in the next 
ttt ca etd pe create 3p this 
nerates and di rps ike be itioner from every 
the time when he his assigoment, in- 
a debt before that time, thor pevehia 


ard, and from every liability incurred by him, by 
or om a ‘issory note, or by 
cor in a bill of exchange, before the exeeu- 









or incurred by him in consequence 
by any party to such a note or bill, of the 
art of the money secured thereby, whether 

} before or after the execution of the 
Atany time after one year has clapscd, since 
of the discharge, and the petition, affidavits, 
and other papers which the discharge 

in section twenty-one hundred 
‘this act, the petitioner may apply, upon 
urge, to the court in which a judgment 
‘against him, for an order directing 


1215.Y.00 
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the judgment to be cancoled and discharged of 

it appears that he has been discharged from | 

that judgment, an order must be made 

thereupon the clerk must cancel and discharge 
thereof, as if the proper satisfaction plece of the ja 
was filed. Notice of the application, accon : 
copies of the papers upon which it ix tude, must | 
to the judgment creditor, unless his written consent 
pacing or ibe order, with satisfactory prose the execu: 
tion thereof, and if he is not the Panty whose favor the 
judgment was rendured, that he is the owner thereof, i 
presented to the court upon the application, 


§ 2183. In either of the eye cases, Such/a dit 

charge docs not affect a debt or liability, founded upon a 

contract, unless it was owing, when the petition was pre 

senled, toa Sees salen i are creditor carr 
| n consent to the discharge; or has appeared 

ived a dividend from the See 

the contract was made with a -persom, pot = 


§ 2184. Such 
1, A debt or du 
‘A dobt or du 


undred 
recovered upon 
escribed | jon, discharge exe0- 
a debt or other Tinbility to the 
same extent, as from a debt 


discharge, granted 6 
“in aiken the following 





2187, 2188 DEBTOR'S DISCHARGE. 161 


it relation to. material fact, concerning 
iy or his debts, aay other muterind fuct, 
pation, he sells, or in any: 
rty, or collects 
does not give a just 
“ th f upon the hearing or trial, and 
docs not pay the money #0 collected, ar the value of the 
so sold, transferred, or assigned, as prescribed in 


3 Whore he secretes an: of his property, or a book, 
voucher, or paper PeBting thervto, with tatent ta defraud 


4. Where be fraudulently coneeals the name of any 
creditor, or the sum owing 4 any ereator, ar: treulaisleniiy 


assum, 
5S. Where, in order to obtain his discharge he 
y fo become a consentifig creditor, wilfully, int 
ly veal Eoowiagly, fer & sum not due from him to 

that in or for a sum greater than that 
for wi the of @ demand, purchased a assigned, 
is deemed u creditor, as prescribed in this artic! 

e Nake eefeel oe hd or cna 1 the fat of any 
portion of the debt or demand of a creditor, or grants or 


consents to the granting of any gift or reward to a creditor, 


an ‘or implied. contract, trust, or understand- 
ing, that (Teighaat rae ‘dor rewarded should bea con- 
senting creditor, or abstain or desist from opposing 


7. Where he is et ae of any frud whatsowver, contrary 
peat thi 
187. Where a oh has been. dischat as 

Deed hr ‘arrested by tie of 
eeroraven made, or an execution issued, i 
tion founded: qisnee. ace a debt or liability at cbt ad 

, the ‘may oppose ication to 
be released from the seraront| by proof, by adidavit, of any 
cause for avoiding the discharge, for want of jurisdiction, 
‘or ss specified in the last section, If such a cause is estab- 
isbed, the application must be denied. 

ARTICLE SECO! 

EXemrsios rnow Arrner, on DiscrrAror From Irn 

ONMENT, OF AN Ixsor ven? Dreron. 
12 


FUR Debts not wf 
ma, Blethen. wes 


_[Am'd 1895, amendment fo take effect Ja 


$1164, Con 


jasolvent debtor may he exempted from arrest, #01. Act 
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or discharged from imprisonment, ns fa thee ar 
icle, For thet purpose, he must apply, by ‘tt she 
wounty court of the conaty in whi oF ae 
xoned; or, if ho resides or is iuprisoned in the eity of 
York, to the supreme court. A peram who has been alm’ 
ted to the jail libertics, is deemed to be imprixoned, withis 
the meaning of this article. 
§ 2189. The petition must be in writing; it 
ed by the insolvent, und specify his resi 

if he fs in prison, the county in which heis i 

the cause of hisimprisonment. It must set forth, in 
stance, that he is unable to pay all bis debts in 
he is willing to assign his property for the benefit 
creditors, and in ail other respects to comply with 
visions of this article, for the purpose of being 
from arrest and imprisonment, as prescribed therein 
it must bray, that upon his ea ings he may thereaft 
excmptud from arrest, by reason of a debt, arising 
contract previously made; and also, if he is 
that he may be discharged from his imprieomm 
moust be verified by the affidavit of the insolvent, 
thereto, taken on the day of the presentation i, 
the effect, that the petition is in all respects trae in suatler 
of fact. 

$2190, The petitioner must annex to his 
schedule, in oll respects similar to that Pee 
“a5 pres in section two thousand one 
and aixty-two of this net. 


Free 
Br 


with 


i 


iule: 
ir" (or ‘*afirm,” 8 the case many be) 
t, stated in the schedule hereto a 


arto} vP operty in order to: 
led 


“have not paid, secured to be) 
with, any of my ereditors, 
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thousand one hondred and ye oe oe 
service of an made as therei 


8 Bios, 3 provisions of sections two thousand one 
-six, two thousand one hundred and 
nd one bundred and sixty-eight 


hundred and seventy, two th 
y-two, and two thousand one hundred and seventy- 
“ar tet, ply to ® special proceeding, taken aa 


a, Ander, dt eat ene webs 
made by the court, where it appears, bj 
On I a Jury huss not bees demanded, 
‘been discharged by reason of their in: 
where it satisfactorily appears to the court, 


his debts. 
petition is trac, 
Ma sot ten 1 ii of apy fraud or conceal- 
visions of this article. 


eras pro’ 
al things, conformed to the matters 
article. 
sections two thousand one hundred 
thousind one hundred and seventy- 
‘one hundred and seventy-seven of 
in this section, and to 


(€ 2196. ee the production by the petitioner, of the 
0 of the trustee or trustees, und the county clerk, 
in section two thousand one hundred 

‘of this act, the court must it to the 

», tteclaring that the petitioner is for- 


2196. Tho provisions of section two thousand one 
eigihy-one ‘of this act apply to the discharge, 





164 DEBTOR'S DISCHARGE, 5 2197-285 


and to the petition and other papers Gpon which Bm 
granted. 

$2197. If, at the time when the ie of an 
the petitioner is imprisoned, by virtue of 
ayninst his person issued, or Of at rer of arrest aa 
an action or special proceedio; 
Mability, or judgment, i Uefa be Ie be is exempied em 
‘arrest or imprisoument, a8 prescribed in-the last sectiar 
Int one, the Uillcer muet forthwith release 
tion of the discharge, or a certified copy 
thereof. 


82196. A A debt, demand, judgment, or decree, 
an insolvent, discharged 8 1 le ip this articles b ott 
affected or iinpaired by the discharge; but it romaine valid 
and effectual, against ‘all. ls property, , sequired after the 
execution of the assignment, jen, sequired by wr 
under a judgment or decree, upon any property of tht 
solvent, is not affected by the discharge, 

§ 2199. A discharge, granted to an insolvent ax 
wel in this article, is void, in the same Cae 80, em 
able, in which a discharge, 

in article first of this title, is therela declan | Wee 
and the validity of such « discharge may be tested in 
sume manner. 


ARTIC! LE THIRD. 


Iarnsoxenr, 
pay be Wischarged. S21. 
ub eo 


application fe 
— 222, Discharge; when. 10 be 


«1 

2213. Petitioner'« property sll 

‘1 When creditet may Ine 
bow exrcntios 


cc6, mets und utes of 

226 Creditor may notity dele 
10 apply. 

eur, Bate ee Saline wea 

S218 Deblér to Waleed States 
‘ce, Bot tO be 


person who has 


admiaol 
10 be imprisoned, with the 


iment t0 take effect Fannaryl, 
discharge AAS ‘be ronda bs 
t from which 

‘be iv 





2202-2206 DISCHARGE FROM EXECUTION. 16 


jprtsined; or if he ix imprisoned in the city of New York, 
the sapreme conrt. 
€ 220. A person so imprisoned may apply for such a dis 
barge, at any time: unless the sum, or, where he is ime 
jsoned by virtue of two or nore executions, the azgregute 
the sums,for which be is imprisoned, excocds tive hundred 
lars ; in whichease, be cannot present such a petition, 
Mul he has been imprisoned, by virtue of the execution or 
ecutions, for at feast three: months, 


& 2203. The petition must bein writing; (t must hesigned 
y the petition id it eoust slate the cause of bis impr: 
forth a copy, or the substance, of 
nore executions, of each 
them. The petitioner must annex thereto, a 
erewith, a schedule, containing a just and tr 
fall his property, and of all charyes affecting the sum 
the property and charges existed at the time when he 
% first Imprisoned, and also as they exist at the time 
hen the Saige ia prepared; together with a just and true 
count of all decds, securities, books, vouchers, and papers, 
blating to the property, and to the charges thereupon. 


= 2204. An affidavit, in the following form, subscribed 
taken by the petitioner, on the day of the presentation 

it thn petition, must be annexed to the petition and 
mi 


ae. , do swear” (or aflirm,” as the case ma 
that tie matters of fect, stated in the petition and 
le hereto aniwexed, are, in all respects, just 
it avy time or in apy manner whatsoever, 
‘of or made over any part of my pro) » NOL Ox~ 
pt by express provision of law from and sale by 
‘fan execution, for the future benctit of myself or 
ay family, or disposed of or made over aay part of m 
ioperty, with talent to injure or defraud any ef my cred. 


§ 2ROG. At least fourteen di 
pied. the petitioner must 
ob, By Virtie of which he is imprisoned 
Repetition and of the echedule ; together wi 
e of the time when, place} 
If, by reason of changes occ 
ftis nevesary, before piesenting the petition and 
t in the sched- 


§ S206. The papers, specitic« 
served, either upow the cet 
m the ailorney whose name is 
; and, in either esse, in the r 
for the service of a paper upon 


nee 





fine. 467 


166 DISCHARGE FROM EXECUTION, §§ 2207-221¢ 


in the supreme court. Where itis made to 
affidavit. to the satisfuction of the court, Pg 
not, with due diligence, be so made within 
cither, the court may make sn order, prescribing: 
of service, or directing the publication of = notice 
Psthe in such a bere and ey al 
it thinks proper ; and thereupon, it may area eee 
muse ne his beating to suo aiolae’ thinks proper. 
§ 2207. Whore the State is a creditor, the papers mut 
be served upon the Attorney-General, who must represent 
the State in the proceedings 
108. Upon the entation of the 
ule, and affidavit with due proof of service or 
as preseribed in the last three sections, the: 
an oad het ‘the petitioner to be hraught pares 
: incl cn thas ay; eeaetesie 
oa court must, in a summary way, 
the and proofs of the parties. If Tha te wane 
satisfied me the petition and schedule are correct, and that 
the petitioner’s proceedings are just and fair, it mast make 
directing the pata. to execute, to One ¥ 
designated in the order, an 
not expressly exempt by law iro ey 
of an execution; or of #0 much 
isfy the execution or Frets by 
imprisoned, 


2209. Upon sufficient cause being a cred 
& rt from time to me "aoa te heu- 
later than three m: after the pre 


‘$221 . An objection to a matter of form shall pot te 
received adjourned day ; and, unless 


The aasi amen! mnbt be Scour ieee 
proved snd certified : manner ws a deed to be necondal 


pears, from the sehed 
pass the: roby the assignment must also be 
, in the. office recoiling dome of each 
iy is. siti 


executions, by virtue of mit 


all the estnic, right, title, sal 
in and to the property, so directed 


§ 2212. Upon the: provtue tion, by the petitioner, off satis 





ls, OF 
Gon aptly forked 
fey re te 

‘obiatning eae 13 tecteon ners 
this article, or of oe ae 


wad eee Neither of the peek named. pe 
incharged from imprisonment, Sade 


‘A person owing a deht or duly <o tha 
2 edt on ey Pe. as 
fo eaicer or ina Sdcacy coped ely 
cer or a it aes 
ified in section one thousand 
nine of this act or a judgment Sopra 


of action. f 
ARTICLE FOURTH, s 
CARE OF THE eer oF A PaRsoN CONFINED FO 
RMR. 


£419. When and to what court — § 2098. Beet onder seinig 
§ yfenlcation ayo be made, Li tranees 


pe Crit "ta Yrellogalah 











170 CONVICT’S PROPERTY. $$ 2.25-238) 


indebted, the court mi it or deny the ‘prayer of) the 
petition, éa Jostles requiress 


2226, The oni err baa tra 
Ghee and the filing ‘i Pag cte 


ater, vent in tn tenes eat the rights tithe sal 
interest of the prisoner, in and 10 Om property, real or per 

sonal. Where the prisoner owns A pees =§ 

fied copy of the order must be 

for rvonting deeds, in each couny wha deat eect 

is situated, 


2227. Upon the application of any person, entitled to 
inna jones appoint trosiets Letra prisoner's 
» and pee! phn ice as the court to 


i« place; or may 
we now itrasiea on: 

Sppppainieds ham the ame 

with the sam 

game daties aod lal 


appointed Es aaa i 


ase allowed | 


the trustee may, 
Gea 
oni 


Tis legal Tapa hie 

2 ce 
Mg 1a thelr heeds aera 
<spousos and commissions 





takes effect, and. to his prop- 


\ore Arastecs of, his proparty 
tech, by sprocsedings ta 


ingy wen iy 


Property. (a) (0) 


$2281, When tonant may be re- 


(2292, Pormes! overtand 
wold, ote., may be re- 


‘2353 104 im case of forcible 
entry of detainer. 
sas. applcaion 5 tf whom 
‘BS Pelition by person on- 

titled to | 
‘250d. Notice ta ve given in cer- 
Lain casen. 


‘bawdy house, ote. 
Bes, Precept 
ZW; 42s ta ew York aitr. 
of ‘to whom 
‘Precept in de- 


Aa to the ‘ereation of the Municipal Court of the Clty of New 


#240, Trial. 


2060, Pinal order upon trial. 
2200, Amount of costs: bow 


collected. 
2201, Warrant 10 dinpomens 
fendant 


‘2282. Execution of warrant. 
38 When warrant 
Tease : 


204. Warrant: 


{Of appeal limited in 
in ane 
; bow atayed on 
2068. Appell 
Frestitution» action for 
tans. apptlcation of tix ath 
. Appileation of thie title : 
ATPeot of Raal ond 


eodings under 
‘thie tle to be stayed. 


‘York, by the Greater New York Charter, see Hote te 





179 SUMMARY PROCEEDINGS. ‘pm 


; 2231, [Am'd 1885, 1804.] In either of the following ese 
PES. teat Gr losaco at wil of al eufleranc, OF for par cf 
938. year, or for one or more years, property, 
MDaly, 180. J pacific or undivided pokey Of a house or other di 


his assigns, under tenants, or itati ves me 
be removed thoretrom au proscribhd fa tiie title: = oe 


1. [Amended 1594;amendment {o talce effect September 2, 1294. 
Whad be holds over ond ocauntag is n possession of ‘hea 
ise, or any portion th after the expiration 


landlord ; inelnd- 


‘servant or employ and em) was 
before the expiration of such tern of 
poten 


subdivision contained 


ho holds over and coo 


0 don 
in the payment 
lo, of A eas esariy ls 
premises winch he Kas agreed ti 
P Bt to the agreement under wie dhe 
premises are held, und a demand for the paysant 
sseusments hos been made, or at Mest 





231.282 SUMMARY PROCEEDINGS, Ite 


the lessee, as presoribed in 

4 precept. An acceptance of 

my ront ley thie Or his legal representatives Thal not 

be Ieentrond esa walter ‘of tho agrectsent of the lense to 
taxes ma the lessor from 


iT Pie hn drag under a lease for a teri 
of three tube lh ae the term, taken the benefit 
an aereesA bes, Ce jadicated a bankrupt, under 
abankrups law of the Gaited States. 


Bees tae aeeaeaa remMiser, OF An} thereof, are 
asa ho peat Hoe i assignation. 


tre or for any illegal trade ture, 


$2282, [Am'd 1894.) In either of the following casos, 
ee ine holds over and continues in possession of ‘raat 3 Hun, $40. 
foe ater notice to ai the Kae has been given, as pre- 
section two thowsand two hundred aud thirty-six 
Of thin net, and his assigns, tenants, or legul representative, 
tmay be removed therefrom, us prescribed in this title ; 


1 Lf has boen sold by virtue ot an exe- 
ge under whom he claims, and 
Been perfected. 


a ree oe property has been duly sold, upon the fore- 5x ¥, 
sare proseedis akon es provcibed in tie ini * Burm 9 
ry txeouted by him, ora perso 
Auer whom lis caine, atid the ttle vader the foredlowure 
las Yoen Maly perfected. 


4, Whero he oconpies or holds the property, 
wnt with the owner to orenpy and cultivat 
eer ceitartiase oF tho crops; ond ‘time, fixed 


Min agreement for his occupancy has « sete 


aio ‘of the penton entitled 
and the fag er ate th 0 

Intter; or, after a 

hins been Cr earey and notioe of | 

the person or persons to bo removed. 








ONY. Buy 
or. Ck ee 


B70, 
190 N.Y. BAL 


#8 120, rai 
con 1021, 
wok, het, 

‘4 Bun, 65. 







nor with multitude of people. A 
forcible entry Sesto a, this A 

ar entered eee property, 
Thereot y force, ‘his assigns, undertenan 
representatives, may be removed therefrom, as p 
in this title, 


real property, as prescribed in this title, may bemade 
penne tongs or pects county judge of the county, 
‘Noe of the poace (a) of tha city orto’ the mayoror} 
of the city, wherein the real pt 
insituated. Application may ano ba made, if th 
or a portion thereof, be situated in the city of Ne: 
a judge of the city court of the city of New York 


(a) Boo note to ¢ aaas, 


ig 


Tort vejudge ot buck coors be 


i 
seem cieresnite?, ‘to tho distric: court of an aijcin- 
in the city of Brooklyn,* to a police rer 
Albany, or the city of ‘Troy, ton 
to tkeelly jodge of d that tity; if in the ot 
ig ‘Gat city? it in the cit ets 
Mfalo, to n judge of the mubicipnl 
ie Of oni eltien. Where the property is situated in anin- 
orp <Psig apa ees , the to tation which emb:ace portions 
ion may be made to a justice 
tne pente of ciiker town, who keopsan nffice in the village. 
2235. The application may be made by the Iandlord 
lessor of the demised premises ; the purchaser upon the 
(xeeution or foreclosure sale; the person forcibly put out 
Kept out; the person with’ whom, as owner, the agree- 
it was made, or the owner of the property occupied 
‘an agreement, to cultivate the property upon shares, 
fora share of the crops ; or the person lawfully entitled 
the possession of the property intruded into or squatted 
|, ms the case requires; or ty the Iegu: repreacntative, 
assignee of the andlor, purchaser, or other per- 
. 80 entitled to apply. ‘The applicant must present to 
¢ judge or jee, awritten petition verified in like man- 
a com iaint in an sction brought in the wu- 
prem ng the premises of which the 
on fs claim Sond the interest therein of the petitioner, or 
6 ; stating the facts, which, 
8 of this title, | axthiories the appl 
itioner, and the removal of the 
pambae, Ot otherwise intelligibly fotioating 
against whom the special p 
faitated, and, i{ there aro two or mo 


‘must state that a notice, 


ea ae all pe 


the same, by a day there’ 


Boe either sare personally upon the person 
removed, or affixed con: jieuon he 


prope 


in 
of other demised real’ property, 
oF occupied as n bawdy-house. or house of 
hwignation forlewd persons, may serve personally upon the 


GN.Y, Stave 
Rep. 80. 


ahtine 2x 
‘Bld, oT. 





§ 8888, The judge or justice, to whom 
sented, as presci ‘in elther of the fi 
this title, must thereupon issue a 

person or persons designated in the 

session of the property, and requit 

with to remove from. 


cept, why possess 
ered to the petitioner, or, in the case. 
section, to the owner or Jandlord. The prec 
returnable, not less than three nor more than 
it is issued ; exoept that, where the 
upon the ground that s tenant continues in 
the permanant aa th apn 
lon o! lan a ie 8 
on the day of the expiration of the or on the nett 
ay thereafter, the precept may, in the ti 
ige or justice, be made returnable on the day 0 
it is issued, ot any time after twelve o'clock, noon, | 
fore six o'clock in the afternoon. 2 n! 
§ 2239. In the city of New York, where the: 
ts mae to a dlatriet court,” the idlon tbe aed 
‘and the precept must ued by, the clerk of the court; 
and the t must be made returnable eioed Meta 
at the place designated, pursuant to law, for 
court; and all subsequent proceedings in the caus 
‘be had at that place, ot as otherwise ri 
section two thousand two hundred and fortysix 
act. If, upon the return of the oF upon. 
foamed day the justice is unable by reason « 
rom the court room or sickness, to hear the 
shown by affidavit that he is for any reason 
sit in the cause, or is a necessary and ‘ 
either party, a justice of any other district court: 
may act in his place at the sume court room. 
2240, The procept must be served as fe 
By delivering, to the person to whom [t | 
if itis directed to a corporation, to an 
poration, upon whom # summons, issued out: 
court, in an action against the corporation, 
* Boo note to 42215, "ad 





copy of the precept, and ut the same time showing him 
= if the person, to whom the precept is directed, 


resides 
in the city or town in whieh the property is situated, but is 
bsent from bis bi ice may be made 


at the 


i 


ey 
‘i 


yperty. 
le on the day on which it is 
served at least two hours before the hour 
ble; In every other caso, it must be 
Before the day on which it is 


i 


li 


presc: 

without avoidsble delay, deliver > the to 

whom it fs |, if he can be found within the same town 

; or, if he cannot be so found, to his it therein; 

and if neither ean be ¢ found, after the exercise of reason- 

before the time when the precept is return- 

able, to or justice who issuod the sume, at the 

lime of the return thereof, with a writren statement indorsed 

esreso, oe eee pumaDls after the Ca of 

aptigenca, to d the person to whom the precept 

is directed, or bis agent, within the town or city. A person, 

who wilfully violates un; provision of this section, & guilty 
of s misdemeanor ; and, is a tena i yperts 

forfeits to his landlord the valuc 

















order establishes that the person 
‘oat a cnt Sr pomenion of real 


6. Where |, in t- 
fae given, keh ee 
yust deliver it to, paren aguinst ‘td the foal 





of the ‘warrant, pay or tender to the 
r, executor, administrator, or axsignee, or 
before the expiration ‘of the year, he 
diligence, be found within the city 
ne Beoperty, oF = pao naree, is situ- 
rw 6 Warrant, 
a ent in nzrear af tho time of ths 
or tender, with interost thereupon, and the costs 
incurred by the petitioner. ‘Thereupon § the 

ng th mentor tender, shall be entitled 
r ‘demised premises under the lal 
ol enjoy the same, according to the terms 
al Hani except as otherwise prescribed in the 












eee tne ti the last section, a fud, 
hove judgment waa 


is founded uy N.Y, 
eter ate adetaal nthe. a 
and the ‘unexpired term of the Jease, pats 15 Miss. aif, 


tite o> 
19 SUMMARY PROCEEDINGS. $52258, 259 
ne 
inthe Spans before the precept: issued, ora 
of the, lense" whooe mongee wae aug “ ied te be 
fro the eee 
fore the 
inleas & redem 


premises : tn tating tha fated to 
in this section. If a 9 Mae 
the lessee, his: executor, ene 
year after the execution of the warrant, Cy 
by SN ee ad sueh | 
‘ho holds the Grst lien, Sehaaton at ime | 
the day, not a Sunday Pie 
inst day of the ee redeem 
ova Danefly Ja ker manner aa the lessee, ils. 
‘ministrator, or assijenee mi 
two or more judgment . 
such notices, the holder of the second Hien may so. 
at si (ia fine before two o'clock of the nage not u 
nal ioliday, next ie redo hat ey 
of the ine ion might have 
4 each sul 


redeem 
um due upon his: Salsanton m 
ith the - ane ge or J justice, for 


18 Miso, 41 
ne owner of the 
judge or justice who: 
7, pettin, ae 











e 
? 
? 


Bi: 
fe 


= 
F a 
sil 
i 
a 






= 


ee 
# 
as) 


upished, or why on 
at him, for 8 canter 


d therein, fle with the clerk, proof, 
‘written evidence, of the deli 








14 Huo, 


1st. 


1st PUNISHMENT FOR CONTEMPT, 93 2071-2%6 


fs mandate to the accused ; of the default Rhein 
pon the occurrence of which, be was odo the fa 

nitlee: of the service of the notice; and of 
comply therewith. Thereupon el anetad 
une, us where an order to show cus 
acopy of the affidavits upon which it ae ad 

m the accused. 

2271. Where the order to show cause, or the warninl, 
is Leathe hefore the it may be made, or issied. os 

reacribed in the last section one, Hy any saa 
Treat ved to grant an order without notice, 
in the court ; and it must be made Se arate ea ata 
the court, at which a contested motion may be 
§ 2272. An order to show enuse may be made, ma 

warrant imay be ixsued, as prescribed in section two thes 
sand (wo hundred and aay opine of this act, bran 
appointed by the court, where the offence is 
upon the trial of an issue referred to him, or 
witness's non-attendunce, or refusal to bosworn or oe 
fy, before him. The order or biti gi PC un 
tion of the referee, be made returnabl we 
bates oe aaa iy ere it is Tale AST et 
refere®, ip Naw all the power aut 
with respect to the motion ae 
thereby. 

2273. An order to show cause may 
before or after the final judgment in a 


order in the special proceeding. Itis 
of motion ; and issaenrecet p 
taken in the action or special 
made ther A warrant of ait 
whereby an original special proceeding is 
the accuse din behalf of the oe 


of 
ed, 


Where a warrant of ‘attsctimient la 
referee, may, i i oF ha discretion, by 


bereu fix a oe ee in which 
unde a his aj Se 


the as 
the further direction Be the 
Where, from sickness or ani 


5 fact is a suilicient: 
the serif for not producing him as required by € 





129 X.¥, 300, 


136 N.Y. 622, 


116 STATE WRITS, 8 106-200 


§ 1993. Where a State writ is required, fn an action & 
special proceeding, civil or criminal, to which 
area purty, or in which they are interested, ft 
awarded upon the application of the Attorn jor 
of the dist peta! baving charge of the 
proceeding ; and the Indorsement of the allowance 
‘must state, that it was issued upon such an 

§ 1994. A State writ must be issued in alf of the 
people of the State; but where it is awarded 
plication of a an raon, it must show that it was 
‘upon the relation of that person, ‘The officer or per 
son, ust whom the writ is issued, shall be the 
defendant therein, 

§ 1995. The parties to « special proceeding, institaled 
by State writ, may appear by attorney, ri effect ms 
in an action brought in the supreme court; but @ returp to 
such a writ must be made under the hand of the defendant. 
except in a case where it is otherwise specially prescribed 
by law, or where the court or judge, Bad a cise shows: 
by affidavit, otherwise directs. Where the Attorney-Gen- 
eral or the district-uttorney does not priate for the 
the attorney for the relator is deemed also the 
the people. : 

§ 1996. The presiding judge of a court, by which # 
State writ 1s awarded, or the judge who da hn 





out of court, as the case may be, must sign an 
thereof indorsed thereupon, stating the of the 
ance, > 

§ 1997. The final determination of the rights of 
ties to a special previo instituted by State is 
a final order. he provisions of this act, relating to amend: 
Tents, motions, and intermediate orders, in an action, are 
applicable to similar acts in such w xpecial pr 
cept where special provision is otherwise made |. OF 
where the proceeding is repugnant to the object of the Stas 
writ, or the mode of procedure thereunder, 

& 1998. Except where spccial provision fs otheraise 
mate in this act, a State writ may be made remmmnable forthe 
with, or on a future day certain, a3 the case require, 

§ 1999. Except where special provision is otherwise 
made In this act, « State writ must be ip 
like manner #5 a summons, issued out of the dapremse Count : 
and each provision of thisact, relating to the 
of such & xumrons upon a defendant, applies to the servine 
of a Stato writ, 7 

§ 2000. A writ of habeas corpus con be served 
an elector of the State, Where the prisoner ix in ¢ 
of a sheriff, coroner, constable, or marshal, the 
not complete, unless the person serving 
the otficer, the fees allowed by law for 
oner, and delivers to him an undert 








193 N.,214 


| 
138 PROHIBITION. $$ 2000-ge 


pellate <diviion of the same department; and where notice 
has been given of ee for a 8 Sana RE ‘ 
of the appellate division of the 
has Lorn made to ahow cause, wench te term, Wl ai 
mus should not issue, a stay 
granted before the hearing by Hay or jadge. 

$2090, Where a final order awards & perengy ma 
damus, directed to a public officer, board, oF ees A 
commanding hin or them to perform  pablio duty: ue 
up in him or them by 5) provision of Law, if it 
to the conrt, that the , OF ObY OF Moré members 
board or body, have, without just exente, refused or 
neglected to perform the ie day 50 Dee the cont ede 
awarding to the relator hia 
in this article, may, in the a wie ee 
excouding two hundred and Atty dollars, aoe the 
or npon each member of the board, who has so refased o 
nogivctod, The fine, when callocted, must be paid into the 
tronsnry of the State; and the Payment thereof bars apy 
action for 4 penalty, inourred by person 80 fined, by 
ar ee ‘hia refusal or neglect to perform the duty se 


ARTICLE FIFTH. 
‘Tor Warr or Puomrarmox, 
3d Xing. of writs bow 


the writ, originated. - 
2093, [Am'd 1895, amendment to take effect 
1896.] An flternative writ of prohibition may be: 
term of the appellate division of the supreme sourt 
Gicected generally to any judge holding, or toed @ 





3 HABEAS CORPUS, £TC. $2 2006-p0ib 
to, 10 Oe and return the writ, according to the exigeney 


2006. Where a writ of a ne SOCCER 
AL cartel tha return mt et 


with, al a place “within RL 
sorvice, the return must be made, and the prisoner 
woduced, within twenty~ -four hours iifter service : anil 
¥ Hc ‘ine must be allowed, for cach additional twenty 
mil 
2007. For non-} ant, Uy 
Rares by a final onter, med eerie special 
stituted by State writ, except where a per 
mandamus is preted, aft 


Pinch the ‘the fudge awarding them is a member, exif ie eal 
order was & tinal judgment of the court, 


ARTICLE SECOND. 


Tux Wir or Hanxas Conrvs, 10 BRING cra Pens 
‘ro TeeTiYT. 


$905, Habeas corpus to testify: § 2011. "Tho fast three ot 
‘when allowed by court 
pe A 


m4. ote to obey ant am 


the peace, ele. 
ae A court of record, other than bee 


orn judguof such a conrt, ora justieval 
Bile ees the applicat rage 
if spoclal proceeding, civil or 
inane a writ ‘of habeas ov foe the Ps 
oe ison, within eying to tcctify fory ees 
zie or special proceeding, in behalf of the applicant, 
1895, amendment to take effect 
writ may also be issued by a. 
pplication of a 


or other body 
ing is Ae 


§ 2010. [Am’d 1895, anvrelment fo (ake affect 
1845.) 5 writ also be kssaed by e ji 
supreme court, upon the application of & 
tion ponding: before w justice of thie peace, Or 
court of w city, or « district court of the Gay Bf) 








i oft 


HABEAS CORPUS, ETC, FY 
a is a sufficient obedience to the writ, without producieg| 


ARTICLE THIRD. 

Tam Writ or Hamras Conres, axp Tie Warr oy Cae 
TIORARI, TO INQUIRE INTO THE CAUSE OF DETEstics, 
2015, Wh prosecn 

son ee 
2010, When neither writ sbsll 
2017, Application : how end to 

"rom wade 
‘2018, Application in another 
county 5 req 
‘9019, Contents of petition. 
2090, When writ must 
penalty 
nee. Fort of wilt af certio 
rari. 
202, When writ returnable be- 


gut appiteation, 
2098. Returo ; its contents 
208. Habeos 3 body of 
‘prisoner tn be produced, 


Gnless, ete. 
MBA, Proceed|ings on disobod- 
ence of writ, 
eoopt to bring =p 
er 
power of county an 
Palted. ny may 
2031. Proceedings on return of 
habeas Corpus. 
sae, When ‘prisoner fo Be re 
"mands 
9068. When to be discharged tn 
lvil caren. 3 
‘BGA. The Ia meetin abet 
25. 


‘Proceed!ng on Irregular 
nent. 


coaunitin 
when prisoner 
TOSS commited to another 


nsterty of prisoner pend- 
yroceed! 


“ im 


upon. 
2010. Proceedings upon 
“ness, ot¢., of pri 


1x. 288 I pean imprisoned or restrained fis est 
weil State, for any cnuse, of upor ony rete 
to 7 


in 
entitled, except in one of the exes 








ner ut 


{ 


ise HABEAS CORPUS, ETO. 85 2720, a0 


1, That the person. in whose behalf the writ is appiial 
* for, is imprisoned, or restrained fn bis liberty ; the plate 
Where, unless it is unknown, and the officer or 
whom, he is so imprisoned or restrained, 
parties, if their names are known, and desoribing eliher 
party, whose name is unknown. 
o> crate ae nct bens coma not detained 
virtue a jut ent, decree, final order, (GF proces, 
pocified in sottton two thouamnd acd sites 'Gh ati ment 
8. The cause or pretence of the imprisonment or restraint, 
according to the best knowledge and belief of the peti 


tioner. 

4, If the imprisonment or restraint is by virtue of a man 
date, a copy thereof must be annexed to tl a * unless 
the petitioner avers, either, that by reason of the removal or 
concealment of the prisoner before tie application, a G= 
mand of such a copy could not be made,or that suche 
demand was made, and the legal feesfor the copy were 
tendered to the officer or other person, having the prisaner 
in his custody, and that the copy was i. 

5, If the imprisonment is alleged to be illegal, the petition 
must state fn what the alleged ‘iceut pes, 

6. It must specify whether the joner applies for the 
writ of habeas corpus, or for the writ of certiorari. 

2020. A court or a judge, authorized to grant either 

it, must grant it without delay, whenever a Feo 
therefor ix presented, as prescribed in the fi - 
of this article, unless it appears, from the ion isa oF 
the documents annexed thereto, that the petitioner is probil> 
‘ited by law from prosecuting the writ, Fora violation of thik 
section, a judge, or, if the application was made tos eaurt. 
cach member of the court, who assents to the viol 
forfeits to the prisoner one thousand dollars, to be: 
by an action in his name, or in the name of the 
to his use. 


§ 2021 
1896.) 


yon that you hay 
ed nt i it 
ase of such impri 
ever name the said G, D. is 
."" (the supreme court, at a 
thé appellate division thereat, to be 
of the supreme court, 


ning the said 0. D, And haveyon them 

W . , one of thee, es"? (et 

*judges") “of the said court” (or * “Judge,” ot 
‘ 








The Union Surety ang Gaarantoon 
Ah 


$$ 2992.0903 COMMUTTER OF INCOMPETENT. 198 


for the payment of his debts, and for the vale keeping and 
maint-Danee, and ihe education, when required, red, of tise the in- 
eomretent pron and bis femily. 

4.2822, Tho juriadiction, ypecitied in thot (wo sections, 
ssust be exercised by means of a committee of the percon, or 
1 comusttten of the property, or of a particular portion of tho 
r arse ‘of tho incompetent person, appointed us prescribed 

mo this The committee of the person aud the com- 
wuittee Renee aropaty, may be the same individual, or dif- 
ferent individuals, in tho retion of the court. 

$2328. [4m'd1805.] An application for the appoint 
ment of such o committee must be made by petition, whieh 
may be ted by any person. Except as provided in the 
Rext section, where the application ix nade to 
court, th ion must be prosented av a s 

istrict, or to a justice of 

atchambers, where the porson al- 

14 resides; or if he is not a resident of 

of his residence can not be ngcertained, 

Bere satckiod, or the State insiita- 

eee of which he is an inmate. 

2333 (0 ‘e arntcation when incompetent person is 
tition, by whom made; contents 

upen i ixesstation thereef. [Added 1895, 
-]=-Whore an incompetent person has been com- 
ated to state jastitation in any manner provided by law, 
and is an ed thereof, the petit n may He presented on 
bebalf of the state by a state officer having special jurisdic. 
tion over the institation where the incompent person ix 
nonfined or thé superintendent or acting superintendent of 
ssid institution ; the petition must be in writing and verified 
the affidavit o£ tot petitioner or hix Carnie to the affect 
the mutters thercin stated ure true to the best of his 
Tofoomation, or. belief; it epee pa ‘that the pores jor for 

Eiper pases oe property, or both, a coramitt« 
Ree eer poms fo a stato Justitution ove: roti the 
or 


jurisdiction, OF Oo! 
eeadent. Wines sa nt, and } L 
net also state the ina capa which 


\ person Hving 
the: nature, 


Gh fits disirica Sn which the state fosiitntion in 

Hie i committed ix situated, or to n justice of tho 
Mipreme court at chambers within auch j 1 district, 
Notice of the presentation of «uch petition | shall be person- 
Ally g ven to such person, api also to the haxband or wife, 
fang, OF if none to the next of kin named in the petition, 


a 


tykim. i z 

Se rith: eS 

Core Faetiy Wet uence verion acl oe 
or 








1964 COMMITTEE OF INCOMPETUNT. §- 6 
fn any manner which the court deems proper; anit for Liat 
purpose, the hearing may be adjourned toa subsequent day, 
or to another term at which tho petition might have beea 
presented, 


§ 2826. When foreign committee may be appointed. 
as 1898, amendment to take effect September 1, 1808.) 
Where the person alleged to bo incompetent resides with 
out the State og & cominittes, bebe ee his 
operty, by whatever name such officer may esi. 
Lites Kerker daly appointed pursaant to the laws of 
any other state, territory or country where he resides, the 
court may, in its discretion, make un order uppuioting the 
foreign committee, curator or guardian, the committee of 
all or of a particular portion of the property of the incom- 
wir person, within the State, on his giving sach security 
the diseharge of his trast ab the eourt thinks proper. 








§§ 2331-251 COMMITTEE OF INCOMPETENT. 107 


commanded by the ootsmission. The sberifl mast notify the 
jurors uceordingly; and must return the preeept, anu oh 

ames of the penons otifind, to the commissioners, at the 
time Tina and lana in the precept The commissioners, 
or a majority of them, must determine x challenge made to 
ajuror. Upon the failure to attond. of a person who has 
ean di hin attendance may be compel ¢; and he 
ay ae Petasiteniy toe crus fox’ Goctempis aoieverw 6 
jaror, duly notified, fails toattend at atrial term of the court, 
rise commimlonees may roquire a sheriff to cause atalesmam 
* Nees in place of a feror notified, and not attending, or 
is excused or od; of they mayadjonra the pro- 
Pain for Gj hart Seed ot panishiog 6 defsulting jaror, 
or compelling his attendance, But it ia not necenmiry to 
yan tonttond, if atleast twelve of the persons, 

¥y the sheriff, appear and are sworn, 


Bi hed All the commissioners ionst attend an preside 

r, adh es aed ee with 

"proces on the heat io aner 
pete Seajudge of the court, holding trial term 

subject to the directions containedia tlie commision. Either 

of the commissioners may administer the usual oath to the 

jurors. At least twelve jurors must concur inn finding, If 

‘do not concar, tlie jurors must renort their disagree- 

be de r plcde cages tied who must thereupon discharge 

Baer ae eed er vor to the sheriff, to procure an- 


2382, ition must be ed by the jurors 
0 ihren coma ay 
ofthe, commission. The comminsion 
and inc Sieastie serosa by the commissioners, and 


Laced ‘The commissionars are entitled to such compen- 
‘their services, as the court directs. The jurora 
are entitled to the sume compensation, ax jurors upon th 
pean Se teres [9 Sa eedica in the aoe conet, ‘The p 

compensation of the commissionars, 
sheridt, and fend fares 


Bn, that notice of the trial 
sneha manner as ix deemed pra 


i res fm the xaroe mnuuer, wit I 
eept ax otbor wise directed in tho order, tho proceedings 








special direction 
pr for that pnr- 
seventh of this chapter. 


en vf ty ppointed aa pre- 


ber 35 1809, | An 
prosiding judge of the const, by 
the property was appointed, or if 
vourt, the county Judge 
‘appointing bit is entered, 2U8e 








ACTIONS BY THE PEOPLE. €3 1987-190) 


ARTICLE SECOND. 
Action To YAcavé LeTrERs-PATENT, 


1467. When Attorney-General § 1658 Copy of mut 
, 196%. Ane, imal ati : 960, a ei te be sent br 
tion triable ~* 1 
1 ny Jury. ran Me 


§ 1967. The Attorney-General may maintain an ction 
to vacate or annul letters-putent, granted by the people of 
the State, in cither of the following cases = 

1. Where they were obtained by means of a fraudulest 
suggestion, or concealment of a material fact, made by, o 
with the knowledge or consent of, the person to whom 
were issued, 

2. Where they were issued in ignorance of a material fact, 
or through misiake. 

3. Where the patented, or those claiming under him, have 
done or omitted an act, in violation of the terms and eon 
ditions upon which the letters-patent were granted, or kare, 
pe any other means, forfelted the interest acquired under 
the same. 


Whenever the Attorney-General Tins reason to be 
Neve, that any act or omission, specified in this section, eam 
be proved, and that the person to be made defendant hss 
no sufliciént legal defence, be must commence suck ai 
action, 


§ 1958, An action, brought as proscribed fn unis artic, 
ia triable, of course and of wight, by a jury, as if it wes 
action specified in section nine hundred and sixty: : 
this act, and without procuring an order, as 

section nine hundred and seventy of this act, 


£1959. Where final judgment, vacating or annullls 
letters patent, is aoa an action, pre 
fn the last sectio: Attorney-General must cause a 
to be forthwith fled in the office, 


. if the letters-patent are 
the contents of the 





§§ 1961-1965 ACTIONS BY THE PEOPLE. 108 


ARTICLE ‘THIRD. 


Action Yor a Foxe, Pexavrr, on Foureirunn, on 
Urox A YouYErreD Riccoonmance. 
§ 1081. When netion cannot be 


Yh. Action on recognizance. 
(98. Mowey reerives by die: 
= how die 


poeed of. 
1908. District-attorney to render 
‘avout. 


A9GL. [Am'd 1895, amendment to take effect January 3, § 13% Com 
WEY Whecerer, by the decision ct teeter eee BERS 
of the supreme court, a construction is given to astitute, an 
act done, in good faith, and in conformity to that construc 
tion, after the decision was mide, und oa reversal 
aoe the court of appeals, isso far valid that the party: 
doing it is not liable to any penalty or forfeiture, for an act 
that was ndjudged lawful by the decision of the court below. 

Bat this section does not control or affect the decision of the 
ee sppeels, upon an appeal actually taken before the 


1962. Where real or nal property has be 

|, or a penalty incurred, to the people of the 
to an officer, for their use, pursuant to a provisii 
the Attorney-General, or the distriet-attorney 
pene the action is Oe must teed oe Retr t 
‘cover the property or penalty, ina court having ju 
thereof. the supreme court and a fust 

jourrent iction of the wetio it 
in either, at the election of the Attorney.G 

or distriet-attorney. A recovery in such an action bars « 
recovery, in any otlier action, brought for the same cause. 


1963, Mi: recovered in such an action, which Is not 
specially granted or appropriated by 
When collected, be paid into the treasury of the St 


$1965. Where the condition 
broken, an order of the court, directin, 
the recognizance, is 


recover the penalty thereof. 
bb such an action, to allege or prove 
breach of the condition ; 
te entitled to judgment therein, the r 
asolute, Sartirenaley of tlie recognizance 





22 Ath. N 
15, 


int 
35 I. 7. 
wor LY. 259, 


5 Des, 272. 


34 App. Div. 


22 INCOMPETENI’S REAL PROPERTY, 
$ 2348. [dod 1890, 1893.] In eittier of ibe 


followee 
x08 Feal property, or term estate OF otber interektiiml 


property, eth Set ht Ch real | le 
belonging to an iofant of a person incompetent. 

his affairs by rexon of lunacy, idivey ce tba deeakaee 
ness, ay bos |’, conveyed, mortgnged, released or beamed, 
48 presoribe | in the following so: tions of this : 

1. Where the personal property, and the income of the 
real property, of the infant or berate ate, te 
geth-r. insufficient for the paymentof his debis, or far the 
aoe and wecessary education of bimaeit aed bie 
family. 


2. Whore the interests ef the infant or incompetent pe 
require or will be subatumtally promoted by suck: ; 
tion, on acrount of the real property oF teria, OF estale, 
other interest in real property being exp to 
Ailapi intion; or being wholly Unprodactivé, or for 
poxe of raising fonds to preserve or 10 fay the 
or for other peoulinr reasons, or on 
linr circumstances. 


3. Where an action wight be maintained againat the 
or incompetent person, to procure & {nage 
the conveyance of the real property or interest in real gn 
erty, as prescribed in soctions twenty-three buna 
forty-five and twenty-three hundred und forty-six of 
not. 


23.49. An application, in cithor of the cases: 
bs As must be made by the petition of 


i Pel 
oral gueniian, or the guardian of the proj of thie datanis 
by the committee of the proper.y of iis or ether 


of fuartven years of upwe 
exter 


Wherw the applicauen is 
‘ition must a 
ontet fh yhith tee pee 


1350. ‘[Am'a 1893,] The petition must be veriiied fa 
anger asa verified pleading in an action in theseprent 


© It mast act forth tho provnds of the appliestiee; 
nnd {0.0 como *} in aut visions tah aie sepaad ae 
ther (hau acase where the mpplice 





20 Tun, #55, 


14 MANDAMUS. 


cient, Where it is to be served pon a board or] 
made upon: 


created by Inw, and has a ebairman or 

officer, appointed ito law; in which case, 

upon him is suilicient. Where?! 

a corporution, service thereof may bemadeupon 
upon whom a summons, issued out of the su] 

may be served. Where one or Scan 

whom to make service, a8 aaa 

after due diligence, be Prag? the exhibition of 

writ ‘be dispensed with. and service may 

him or them, as prescribed by lnw for cpt 

mons, ixsued Out of the supreme court. 


2072, [Amd 1895, amendment to take’ effect Janwary 1, 
.]. An alternative writ must bo made rermraable twenty 
after the service thereof, at the office of the olérk 

county, designated therein, in which an issue of fact jot 
therenpon is triable, A peremptory writ mast be made t 
turnablo at a special term, or aterm of the appellate division 
of the supreme court, designated therein, to which applet: 
tion for the altornative writ might have beet mide, 


$2078, - Whore the firet writ of mandamus haw | 
served, @ retarn be made to the same, as therein 1 
qe |, unless if in alternative ne sod a demure 
erat is taken. Th default of a rotarn, the ‘person OF 
vons, upon whom the writ was served, may be 
‘upon the application of fhe people; or of Abe for 
contempt of court, 


2074. [Antd 1895, amendment to take effect January 
: Themetura to an altomnative writ pre rfeiccnes 
of thi writ; and mnt ti 


mandamus 
upon motion, for any matter invol 
ion to set sside such a writ, for: 








INCOMPETENT'S REAL PROPERTY. 2040 


conveyance must report the conveyance to the 
court, w oath. 

$ 2357. Real property, or an interest in real erty, 
febsli not ha? $018) Waaacd, or mortgaged, as prescribed 12 

is contrary to the provisiouw of a. will, by which 
it was devised, or of a conveyance or other instrument, by 
ppatee it was transferred, to the infant or incompeteut 


$2358. Am'd 1893.] A deod, mortgage, reloage of an 
ischoate righ of dowor, or lense made, ia good faith, ax 
exoribed in this tle eitier apon sn application in vo. 
Hf of the infant or nn fpcompetent person, of pursaant to 
Whe directions contained ina jadgiment renilered aguinat 
i validity nai effect, a8 if executed by the 
Porson, in whose behalf it was executed, and as it theinfant 
was of fall orthe lanatio, idiot, or habitual drankard 
was of non: | mind and competent to manage bis or her 
affair; and a reloase of an inchonte right of dowerns antbor- 
ined by this title shall hnv« tho same effect ns if the wifo 
hat jeised with the husband in a deed or conveyance of the 
perty affected thereby and had duly acknowledged tho 
fame is the manner required by law to pace the estate of 
married women. 
2359. [Aav'd 1892.] A sale of real property or of an 
reat iD real propert proparty of an infant or ectapele 
wn, made as preacril in this tithe, does not gi 
fefant or Jey person any other or greater 
the proceeds of the sale than he or sho had in the 
Property or interest sold. Those procecis are deemed 
of the ase nature as the est to or interest sold, 
the infant arrives at full ago or the incompetency ix 
removed. Ifthe infant should die bsfore arriving at full 
4g¢, oF the ineompetont person should die before theincom= 
er Femorsd Dot leaving ‘any personal pro 
t raperty to pay fan 
«bros ip inset that may 
then in either or cach cave the | 


ny indebted- 
Ve order of 


Br ; 
‘iat Prior to this amendment, the pr 
‘om remaining iu the hands of a trustee. 


° 
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52057, 285 FORECLOSING BY ADV'?. aii 
TITLE tx. 


Proceedings to forectoee a mortgage by adcertisenent. 
may bo § S84. Note npon record of mort- 


"DOL Brownry, 
‘alowed 


2008, iting therwot. 
SH01, Sarpinis moncy to be paid 
sapreme court 
2405, Claimant of surplus mon- 
oy to di petition, 
406 Application for surplas 


‘wanes. 

210%. Onber for distribution. 

405 Liwitation of last four 
fcctions. 

240% Application of this Oia 
Co inurigages to’ the 
sabe. 


upon real property, situated with 
thereln a power to the mortgagee, 
to sell the moi d-property, pon 
in « condition of the mortgage, may 
ae lore eee prescribed in this title, where 
wing ‘conenr = 
1. age ree ete ary of the mort 
ithe power to vel] has become operative. 
. An action has not been brought to recover the debt 
the or any part thereof ; or, if: D 
been bi it it has been discoutinw 
thas been rendered therein against the plaintiff, 
ye et & judgment rende therein 
favor of the plaintiff, has been returned wholly or partly 


&. The mortgage hus been recorded in the proper book 
SS the county wherein tia 
iy prop- 


onty 
s fae 1804.] Tho person entitled to exeeate the 
Pp if Silo, must give notice, in the fullowl 
1 


mortgage will by foreclosed, b; 
Or Apart thoréof, nt at 


notice: 

P1894, amendment to take effect 
vf the notice must be published 
tweve weeke immediately 


fhe notice must be 
before the duy of | 


oF more set buildings in th 
Place, at Ur dear the entrance of | 
property | or, in the city and co 








§§.2213-2217 DISCHARGE FROM EXECUTION. 167 


evidence that the Mri’ has actually delivered 
Soop eh “ ey ae area ee 
assigned, which le uf del ; ie 
tioner's security, 9] core? ty Hite erat tae ts 
Hbcarging Ue petition from fenprionuent, by vietur of 
er ment, by virtue o} 
each execution, in hin petition. The sberift, upon 
the petitioner as directed oy elinocn any ale 
a , Without any deten- 
Segauees : 
§ 2213. Notwithstanding such a discharge, the judg- 
ment caine, fa a cae “ae Bay ia same Nee 
ner, for any sum due upon 
rntch he had before ha execu a, 
tesael jit the ptioner shall not, except ax is oth 
specially P in the next section, be agal prisoned 
by virtue of an execution upon the same judgment, or 
‘arrested in an action thereupon. 
2214. If the petitioner is convicted of perjury, com- 
in aay ct the proceedings upon his petition, any 
jodmment itor, by virtue of whose execution he was 
iprisoued, may issuc a new execution against his person, 
§ 2215. The trustes must ep 
TO] to him. 
eee ee 
penses allowed by law, as follows 4 
fo the payment of the juil fees, upon the imprison- 
ment and of the petitione: 
2. if lug remains, to the f the credi- 
tors, by virtue’ of whose executo loner 
when oe i ir, if there 


a8 prescribed in subdivision second of this section, has th 
effect ws publishing a notice thercof, in a case | 
exibed by law. ie “ 
ape al hora apa } 
on f 
| |, by the ions of this article, to apply for a 
‘discharge ; and neither made su: plication 
for his discharge 
of this title; the judgmen 
“whose execution he is imprison 
| & written notice, i 
i according to the prov 
$2217. If the prisoner d thin ¢ 
after personal of such a notice, either presei 








J 2 2803-2102 FORECLOSING BY ADY'T. 


§ 2898. The affidavits, in the last two sections, 49 Mun, (50 
. PrrareESren ma ction ies rece tee ced ae me 
, in the where the took place. 


n “ats 
required to be afted upon the 
in this title, om las 

the \d._ attending to the exe- 





a4 


the mortgage, upon whom the notice of sale was servel a 
presoribed fn this title. 

8. Each person #0 claiming, whose, 
guge, or other conveyance was not duly 

oper book for recording the same in the 
Faipmiat gr Csones sad 0k aly Sco 
clerk’s office, at the time of the ven 
notice of eae to the clerk Cx 
executor, administrator or assignee of sich a person. 

4. Every other person, claining under m statutory Bet 
or se asia aera a salaogean to Ce 
taching to the title or to person, 
cither of the foregoing subdivisions of this sections 

6. The wife or wi or a Nas or of a mub 

t grantee, upon whom ni 
ax hrencrbed in’ this title, where the Hica of 
‘was superior to her contingent or vested right 
her estate in dower, 


#5 tun, 450, 2396, An affidavit of the sale, 
b chuck parva, sopueataly wold 
cach distinct parcel, separately sold ; 
purchaser of each distinct |, may 
son, who officiated as auctioneer Uy 
vit of the publication of the notice of 
tice or notices of postponement, if any, 
the publisher or printer of the 
‘were published, or by the foreman or 
affidavit of the aflixing of a copy of 
the entrance of the proper court house, 
the person who so affixed it, or by 
affixed, at least eighty-four days before 
‘An affidavit of lee f 
the 








FORECLOSING BY ADW'T. $3 2403-207 


notices of ment, if any, for condi 
ie Srepren vr 
2. For the services 


t eae The costs and expenses must be 
notice, by the clerk of the county where the sale 
pan tbe reaneae aS at the See a 
teres! ment . provision 
relat {o the taxation of costs in the sup 
the review thereof, spplies to such a " 

§ 2404. An altomey or other pean 0 ea | 
money, ing upon a sale, lc as prescribed 
niin hae days after he recetves it, y 
Geeron dr upon Phe eantape wel and 

ite uj © m , and the costs 

ofthe freioare, ink mane and wi ke elects 

e proceedings to foreclose the mortgage were takes ina 
action, brought in the supreme court, and triable iy the 

the sale took place. 








ats CHANGE OP NAME. 5 sudan 


or, if it be other than u stock cor| oration rer 
held in the judicial district in whi-h its ‘of imeor 
Poration ised or reevrte, or in while # 

atuated, orin wh 


the 
ance or railroait ‘corporation; | “the petition oust! 
by a resolution of the directors of the o: 
approved if ® banking corporation, 

fn ingtranve corporation, 
of insurance, andifa railroad ov ene 

re 

of any other corporation must aveds exp toeeyts aocrti- 
cute of the Secretary of State, that the name 
corporation proposes to ussumeis not the mss 
domestic corporation or a name which nics he coca aa 
resembling it, aa to be calculated to deceive. 


8 2412. [antl 1893.] Tho petition must tee in writing, 
signed petitioner nnd verifird in Hike bgt 


plead’ ayes vale recor!, and must 
ot ‘the application, the nam, age and ave ibaa tbe indie 


vidual who- name is propos d to be chan; 
which ho propowes to assume, and if the petit tee ye 
poration, resent nawe, and the mama it be 
assume, whiol must not be the name of a 
or a name 60 ‘early resembling ft a8 4 
it Le a nilrond corporation, 
or the power to Take. 
ey inake insurances, 


Oi 
a Ss the time and 
will bo prewnted must be serv 
a or can not be found, upon the 
F can not be found, upon the 
ian of the person of the infant, in 
otion npon an attorney in nm 
“ents 








2194 CHANGE OF NAME. 
auscrssir weeks... The county cterk, in-whose 
is entered, 


der changing the pawe of a corporm 
_rd the same at length in the book kept in 
recording cert fientes of incorporntion. 


$2415, [Am’d 1893, 1894.] Iftho 
compliod with, and within forty days 
order, an affidavit of the ee 
aud recorded in the office in which thy 
in rdoh office in which certified 
to bo Bled, itany, the puiitione 
specified for that purpose in the onder, 
Saad which is thereby authorized t» be 
‘other name. No proceedings heretofore 
two thousind fonr hundred and fourteen and 
four hunitred and fifteen of the code of civil 
‘the change of the name of a corporation, shall 
reason of the non-filing of an affidavit of the 
the orvler changing such name within twenty 


date thereof. 


§ 2416. [4m’d1803.] An action or special 
¢ivilor erm ita pee, by or agninat a person. 
rane fa xo changed shall not abate, nor aball any rei 
covery or other procecding therein be prevented, 
orimpaired in consequence of such change of name, 
plainuif io the action or the party inetitating the 

ing, or the people, nx the case requi 
nding any of 
substitution of the 
out prejudices to the a 


H 


§ 2417. 93.] ‘Tho clerk of each 
each eoet, shall in the month of 
port to the Secretary state, all 8 Of Bares 
viduals or of corporations, which have in 
£ urdors filed in Uhelr respective offices daring th 
co the last previous report, and also 
hi erintendent of banks alll 
orations, nto the au} 


ech person aod. 
bas been authorized 


$2418, [Apparently superseded in 1983 by § IT 


aneenued. Bt prwvied 1896,] 





$§ 2419-2420 DISSOLUTION OF CORPORATION. 2190 
TITLE Xt 


Proceedings for the Vobtary Dissclation of a Corporation, 


PAA Where majority of; § 2435, M5 to bo eorved on cred- 
may 3 petlion More ate ntockbal:iers, 


2646 Hearing. 
(220 Mswben they are equal 40T TL: ‘ina papers may 
ad 
Daas. Application for final 
243. Tinat order, 
2430- Cortatn vale, evi 


‘ual. 
opted from thia tile, 


2419, [Am’d 1895, amendment fo fake effet January 
= ea majority of the directors, iruntes, of other ber a panies 
the management of the concerns of a G. 2a, 
‘Orvunider ihe laws of the State, discover thas, 28S $Y, bia 
ee the are not saffich. mS 
which itis liable, ortoafford 9 


ile security to those who muy deal with it; eo 


ile tat th deem it benticin to the interost 
| eee 


1893, 1894, 1896, amendment lo trie qffeot 
Tes carporetion: created undera general 
for the forma: eames 3 OF ander 


of banking or insw™nc 
the loan or 30 of money. 








$5 2421-2126 DISSOLUTION OF CORPOSATION at 


must be file’, within fen slays after tbe order in made, with 
the clerk of tho esnnty * bere the principal offive of the cor- 
porstionislo sted. ifit shall be wade to appear to the 
nu ishvetion of the coort that the corporation is insolvent, the 
Court way utony stage of thr proceedings before the fual 
order, of riotion or the petitioners on notice to the attorney- 
Meneral, or om motion of the attorney-general on notice to 
the corporation, appoint a Reyscrary. recover of the s 
exty of the corpormtion, which receiver alall have 0 
powers and be sabject to all the dotios that are defined as 
Dvelonging to temporary receivers appointed in an action, in 
section one thonmnd seven hundred and eighty-eight of this 
i stage fn 

4 motion. 

and notice, confer mpon such temporary receiver the powers 
fud authority, und subject him to the duties and linbilities 
of permanent receiver, or ax much thereof am it thinks 
proper, except that he shall not make any final distribution 
ite pesccdin, nals hey special ivectod soto do by 

© ‘unless he in irected xo to 
the court. If nuch receiver be a| polited, the court ma) e 
tes eeticny ons Hix rere an Bike 3 union re : 

a stage of the proceeding lieforo the final or 
der, grant. net tatonodion: restraining the creditors of the 
corporation from. he Soa 3 any action against the said 
Poration forthe recovery of & sor of money, or from taking 
any further proceedings ip suck an ection therstofore com- 

jenced. Such injunction abail have the same effect and be 
to the same provisions of law #s if each creditor upon 
whom St is served was named therein, 
2424, A copy of the order must bo peblished, a» 
on Se in onch of the the weeks aL 
immediately preceding the time fixed therein for showi 
eats, $a thn newepap printed at Albany, in which logal 
motiees are required to be published ; ard also in one or * 
more mewspapers, specified in the order, published in the 
ity or county wherein the order is entered. 
2125. Acopy ofthe order must also be served upon ¢ Month. t. 
ot tue specified in the schedule as a creditor Bal ob 
or stockh ‘ef the corporation, or as a person to whom 
engagement of the ration is to be performed, other 
‘person, whose resislerice is stated to be unknown, or 
fo ba woliont the United States, ‘The service must be mado, 
rj ly, #t least twenty days before the time 


© 

ted for the hearing : or by depositing a copy of the 

fart daye before the tine 20 appointed, fo 

the te pation ‘wmpper, addressed to 
, at his resi 


210 idenee, on stated in the 
achedole. 
ted Ab the time and place specifica 


time and place to which tho hear; 
or the must hear the all 


partion, and determine tho facts. 








($§2429-248 DISSOLUTION OF CORPORATION. 2224 


‘attorney in an motion. Where tie hearing was botore the 
# motion for afinal order may be made immediately. 
rut such 4 time and upon such a notice, ns the court pre- 


order, 1895, 1899, amendment to 
1, ish pon ‘an application for a 
to court in m case ified in 1 
inndred and nineteen of act, that 
in insolvent, or, in a case epecified either in 
in section twenty-four hundred and twenty 4o¢ 
for any reason a dissolution of the ee 
beneficial to the intorests of the stockhol: Ld 
yas to the public interests, the court must 
dissolving the corporation, and [oe abe 
more receivers of its property, But in the cuxe 
corporation, the court may, if there ix no ob- 
creditors, disponso with « receiver and provide 
for the distribution of the assets. epee 
order the corporation is dissolved. ie 
dinoretic int n director, trustee or 


orporation 
proceeding for the voluntary disscln- 
i court may, in the furtheranre of 
notice to the attorney-general, and the attor- 
objecting, and upon such farther notice to 
terested as rtahall direct, which 


take effect 
final it 
fasts 


He 


$8 
i 


: 


g F 
/ 
a 


. iu any proceed. 

law to be taken or dono, or in the 

required by law to be given, and the 

e confirm any act of a iver, 
report, order orjudgment made in : 


a5 
ay 
# 


. 


§ 2420, A sale, assignment, morigage, conveyance, oF 
other transfer, of any property of n corporation, made aftor 


"The Union Surety and Guaranty Ca. 





2% DISSOLUTION OF CORPORATION. $$ 2490-211 


the filing of a petition as prescribed in this Htlé, ie payment 
of, or as security for, au existing or prior debt, or for anr 
other consideration; or @ judgment theresffer renderel 
against the corporation by confession, Or upon the mecept- 
ance of an offer, is absolutely void, «* against the recele 
appointed in the special proceeding, and 

ereilitars of the corporation. 


§ 2431. [Amn'd 1844] This title dows not apply toan is. 
corporate! library society, to religious eorporation, of ty 
i select school or ncademy incorporated by the regents i 

e 
es 


the university, of by the logislatare, or to am 
other political corporution. In the caso of 

Sfoctel by the provisions (of thie’ titia ail: moe Laviae 
stockholders, it shall be sufficient for the purposrs of thy 
title to notify, name and refer to the’ “members” of mick 
corporations {natend of "'atockholdern” ax borein providel. | 





$2492 SUPPLEMENTARY PROCEEDINGS, 223 


TITLE Xt. 


Proctelings sspplementary ta an exseution against property, 
Arricux  Proceciings fo compet sn exxzaination of the Sadgment 
+ The receiver. 


ARTICLE FIRST. 


PROCERDINGS TO COMPEL AN EXAMINATION OF THLE JUDG- 
eS? Desrog, aNd oF B18 DesToR oR BarLEE. 


262 The different remedies § 24341 Balance to be pad or de- 
3 Gndor thie tithe, § iversd to” Jodymett 
debtor, ete 
2061. Judge wo enjoln treme 
"fer, eve. of {10} 
Mode of service of extiain 
orders. 
|. Service of a warrant. : 
oI . How proceedings discon- 
2686, Die; hoferw rytarn af exe finder or diemmisned. 
caution. Corts to Judgment cred- 
om. wart ot arrest Instead Tor. 
‘of onder. . 1d; To Judlement debtor, 
288. Ed, after the onder bas ‘ete 
eon made, Disnbedience to onder ; 
so ree s how vacated, punished, 
hat judgment, and 


Upon 
2490. tiring many be ro toounky. the exe- 


pe yy cation most have ie 
21. to examine person ; sue. s 
- i. To what conn t 
tpn) debtor, debtor, hi Rates es 
442. Either order may require most atte 
indance befor = “MH, No perenu excored trom 
referee. aorwerng on the 
‘2448. Reference may be ordered ground of frand. 
tang une, 2401. Proceedisee where Jude- 
PHL Proceedings, span exam!- mont, la agalust Joint 
atlon : adjourameot debtors. 
HEL Referee th he sworn. @ Proceedings commenced 
$465, Onler peritting ‘bese before one 
ndebied to poy dt 


‘ur. onder realeag Aetivery 
‘of wones oF property to 
shuntil or receiver. 

‘THR. Daty of the shoritf. 


flow 
a Sigal pay tho Jong: 


wet [etee'd 1895, ameniboven 
rapa This title provides for 1 


aye Setcrter mide or a war 
debtor, after retarn of an exocnti 


8. An order made, or a warrant tesued ajainst : 
debtor, after the jwuing and before the retarn : 
tion. 2 cane 











ion aginst 

in section two Midian 
act, and either that it has b 
unsatistied, or that it has 


also perton or 
of wie judgment 
is indebted to 


receiver shall not 
notice ; except as otherwise 
this title, 
WMbeOs. § 2442. An order, 

examined, made punsuant 
fe deuce tere 

the jue whom the L 
referee designated therein, Where th 
before a referee, he must -, tO. 
order is returnable, all the evidence 
ings taken before him. . 


2443, At any stage of the 
whom the order is returnable may, 
an order, directing that any other ¢ 
mony, be taken by, or thata q 0 
areferce, designated in the order, 
referred, the referee may be 
evidence or the facts. 






§ 2444. Upon an examination 
answer of a party or witness examin 
Acorporation must attend: by, and. 
ee eee aid Al the judge m 
ry the afficer. cr party may 
Wiknes, in bis own bebalf, sag 
other Witnesses, as upon the trial 





the re @ part x 
sherifa of tho recdiver's Dands; after 90 
ment, and the costs and expenses of tho 1 
ings; the judge mnst-make an 

‘or receiver to pay the money, or 
remaining in his handa, to tha ji an 
Clleare as citer to pain 

ment of hix fees, and 

aguinst the same. 


2451. The judge by whom 
grad orto wit it ix returuaboy 
ton order, restraining person or 
‘a party or not a party to the special p 
poaes fa taster or ocher d 
ter nee with, the property of 

sty or dobl 

to attend and’ be ax 

the. premises. Such an 

simultaneously with the order or war 
special proceeding is instituted, and 
or aftorwards, upon an affidavit, show 
therefor. The jadge or the court, 
granting an application to vucate or 
order require tho applicant to 2 give 
and in sack a manner, as j 


omy.at,  § 2452, An injunction a or on 
wore, 9 inj eh He 
Qos crsuinnat toanvererea ° 
‘The original order, under the 
it, cust bo exhibited to the person 1/0 

















22 Abb. 
C16. 


17 Mise, 944, 
Zt App. bly 
Txt 


2a 
1OT N.Y. 259, 


5 Dom, 272. 


App. Div 


2  INCOMPRTEN!’S RBAL PROPERTY, 


§ 2348. [4n'd 1890, 1899.) In either of ae followisy 
csos Feal property, orn teri estate or otber interest hy ret 
property, er ou inclunte right ef dower i feat 
belonging to an iufant or o no incompetent fo munhaye 
his affnirs by re won of Iunucy, idicey or babitual dranken- 
nee, may bes |’, conveyed, 1 jeased 
as prescribe | in the following so: tions of this title: 

1, Where tho yorsonal propertyand the income of the 

perty, of the infant or boar ie me 
geth-r. insufficient for the payment of bia debis 
ia leraile sad necessary education of hbimecit and bis 
family. 


require or will be substwntially promote! by suck a 
tion, on account of the real property or OF etal 
other interest in real property being expe to waste or 
dilapi intion; or being wholly unproductive, or for the par 
pose of raising funds to preserve or 10 LM ‘mame, 
of other pecs: 


2. Where tia interests ef the infant or fscompetent not 
°® 


or for other peeuliar reasons, oF on account 
liar circumstances. 


3. Whore an action wight be malntained againat the: 
or incompetent person, to procure & fndam 
the conveyance of the real property or interest in 
erty, as prescribed fn sections twenty-throa Timi 
forty-fire and twenty-three hundecd und forty-six of 
act. 


}49. An cation, in cithor of the eases; 
2B a oa? art benny the pean aaa 
eral gusrdi F of the Eo 
or by tuee 4 of the proper: fr or ofbet 
incimpetont person; o¢ by avy relative, on 
tebullof citer Where the application is ib. belt of 
infant ;f the age of fonrteen years or upwaids, the infest 
must joi therein, Where the applicitien is male te OF 
supren o the petition my Prevented ut m iets 
hold within the judicial district, in whieh the property ot® 
parc thereuf, is sitanted. 
04 ; 

§ 2350. [4im'd 1893.) The petition must be weriéed 
tke Manner nea verified pleading in an action in Uhesuprene 
comrt. It must set forth the grounds : 
and in ao in subdivisions first nd second of 
the last dection but ove, other tan a case where the applice 





™m SUPPLEMENTARY PR 


& 2470. reyes must 
book, indexed to the names of the 
“book of orders appointin 
ors."" A county clerk, in w! 
fied copy of an order ix ‘Bled, as 
thousand four hundred ond wi 
thonsand four hundred snd aistyee 
immediately note thereupon the time of 
soon na practicable, must record itin 0 
him. Ho must also, upon roquest, furnish ff 
any party or person interested, one mate more certi 
thereof. For each omixsion to comply with any p 
of this section, n county clerk ina. p 
jeved, two hundred and fift dd 
mages sustained by reason Somnlaos 


A receiver, appointed as prescribed in tt 
wh ‘fs he auibject to the direction and pet ‘of the court 
if which the execution waa issued. itd ano 
oe Se extonding is recat eee 
ounded upon a subsequent Ju 
over, and ‘direction ot, the ticlven, wih respect 

jndgment, remain in the court to Sao acacia 
tion he was originalty aubject. 


TITLE XIt. 
[Added 1893.3 
To compel delivery of books to public officer. 
rho piel =e 


books and papers belon, 
_ Te ch dtd is refs 





SURROGATES’ Covrrs. 28ta 


books: in bia custody which, withi 
Saguantotts belet belong orepporiin teeta, ah 
dings nae euch justice or judge shall cense, = 


Pitmrtuct-maverstih oath esd es fa thats 





sooks or papers are wichheld be Py tas push duatieg ae 
shall it bim to the county jail until he dstivers 
jooks and }, or is otherwise discharged acconling 
+ On au commitment, a justice or judge, i 
od by the: comp t, shall also fasue his warr: “e - 
to an ‘or constable, commanding 

eae daytime, the acs designated therein, oe 


books and Repers, and to bring them before such 


tor judge. auch books and papers are bronge 
him by virtue irtue of such warrant, re shall determine 


or ‘appertain to auch office, and if #0 shall cause 
© be dalivered to the complainant, 


The Union Surety and Guaranty Co, 


OHAPTER XVII. 


BROGATES' COURTS, AND PROCEEDINGS 
THEREIN. 


& L—Onoaxmariox, summetion, axn rowers or 
THe couRT. Duzres; POWERS AND Drs 
ABILITIES OF THE SUMBOGATE, AXD TE 
OFFICERS oY THe CownT. MrsoRLIANmots 
PROVISIONS. 


& TL—Paovpsions nearixc oxyxmarey ro THE PRO- 
CEEDINGS Im suRNOGATES' COURTS, AND TO 
APPEALS FROM TMOSR COUETA, 


B TL. —Geasmo axp uxvornrxo rnomaTe, Lerrens 
TRSTAMUNTANY, AND LETTERS OF ADMINEK- 
Fuation, Foxe:ow wiLs; ANcutany Ler- 
TERS, 


6 YV.—Procexprnos nr ox sautwer ax Execoron 
O& ADMINISTRATOR, TovertrmNo THE AD- 
MIXISTEATION AND SETTLEMENT OY TUE EA. 
TT. 


~The Union Surety and Guaranty By, 
i 





9345 SURROG \TES’ COURTS. #01 


TITLE V.—Dmrosrriow or THa DROMDENT’s REAL race. 


TITLE VI.—Provmrons me~asimac To A TRETAMENTIST 
‘TRUSTEE. 


‘TITLE VII.—Puovimiows RELATING TO 4 GUARDIAN, . 


‘TITLE 1. 
Organization, jurisdiction, and powers of the court. Dulie 
powers, and disabilities of the surrogate, and the fers 
of the court. Miscellaneous provisions. 
ABTIOLE FIRST. 


JuBISDICTION OF THE CovRT aND AUTHORITY oF THE 


SupnocaTE. 
$2472, General jurisdiction of, § 2478. Jurisdiction, how affected 
‘aurrogate’s court. by locality of debts 
2478, Prosumptien of Juriadie- - 2479, Juriadiction in pew ora 


tion. tered county. 
2474, Iuriudiction not lost by 2480, Ides tranafer of 


dofect in rec 
2475, Effect ofexercisoof jurie- 2481. ine power oe 
diction. surrogate. 
2476. Exclusive jurisdiction. 2482. Application of chapter; ca» 
3477. Concurrent juriadkction tion of ns 
of two oF more surZ- 








4 Man, 108, 
VN Yc 


236 BURROGATES' COURTS 


the better protection of any party, orothery 
the surrogate's court may, in fis diseretio 
defect to be suppliod by amendment, 

§ 2476. Jurisdiction, once duly exer 
matter, by a surrogate’s court, excludes th 
ercise of jurisdiction by another surrogate’ 
ratter, and all its incidents, exce 
spec lly preseribed by law. Where a gu 
duly appointed by, or letters testamentary 4 
tion have been duly issued from, or any’ot 
ceeding has been duly commenced in, #4 
having jurisdiction, all farther proceeding 
® surrogate’s court, with respect to the sai 
ter, must be taken in the same court. 

§ 2476. The surrogate’ conrt of each ¢ 
dic exclusive of every other surrognti 
the proof of a will, and to grant letters tex 
upon, or to grant letters of administration 
quires, in either of the following eaves: 

1, Where the decedent was, at the tim 
resident of that county, whether his denth 
or elsewher 

2 Where the decedent, not being a 
State, died within that county, leaving p 
within the State, or leaving personal prop 
nee his death, come into the State, and re 
fered, 

%. Where the decedent, not being  resi¢ 
died without the State, leaving personal 

that county, and no other; or leaving px 
which has, sinoe bis death, come into that 
other, and remains unadministered. 

4. Where the decedent was not, at the tf 
a resident of the State, and a petition: £6) 
will, or for a grant of letiers of administe 
division second or third of this seotion, lin 
in any surrogate’s court; but teal propert 
1o which the will relates, or which iseub) 
under title fifth of this chapter, ts sith) 
‘and no other. 

2477. Where personal property of 
iin, or comes into, two or more countil 
cumstances specified in subdivision thint of 
or real property of the decedent i situated 
counties, under the cireumstances specifiy 
fourth of the last section ; Rie surrogates 
counties have eoacurrent jurisdiotion, ext 
other surrogate’s court, to take the proof 
grant Jetters testamentary thereupon, or to 
mlministratic the case requires, Bat 
for probate of a will, or for letters of nal) 
heen duly filed in cither of tho courte a 


























































alot 
ARBITRATIONS. _—-28 2885-298 


$82. Exfect of party's death,  § O38 Tiabillty of party ete 
Tunney, ete.; proched= 
BS Leva of, rrcovey 
‘2368, Applteation oF Mila ti 
2365. A submission of a arbitration 
wbeiornade either as ‘peeactibed. in au oe ae 
Wis, fa either of tho following casca 
eae of Se ea the as glad 
or a person incom oO ro 
gon of pes idiocy, or habitual drysennoag. 
2. Where the cautionary aie acclaim tos 
estate in real property, in fee or for 
But where a person, capable of entering saben 
sion, bas knowingly entered info the same 
incapable of so doing, as preseribed in 
this section, the objection, on the ground 
‘can be taken only in behalf of the person 60: 


206 Revocalionofsubmisslon, 


property 5 orof a controvers 


Property between joint tenant OF lesania 
or of a controversy respecting the boundaries re eae 
the admeasurement of dower- 
§ 2366. Except os otherwise peg sttnte yt 
tion, two or More persons may, 
' ing, duly acknowleinet or PEs and ‘am 
manner asa deed to be recorded, submit, to the 
of one or more arbitrators, any cou! 
them at the time of the submission, wl 
KS et They Pa) in the 
ent of a court of 5th we mae 
rendered upon the 
. If the supreme beer) = 
submission: may also 


din any county. 
submission is made as prese 


ay has been taken before 

or appointment, the matter must be reheard, 

hearing is wat he submnizsion, or by the: 
written consent of the parties, or their atiorness. . 


§ 2368, Subject to the terms of the submission, (ay 
are specified therein, the arbitrators. slecte® ay 





time and place ri 
fothem splnpti pertain 4 ice 
parties. They, or a 

from time to 


or 


a testimony, arbitrators 
either pe title or otherwise must 
sworn, by ee in section eight hundred 
forty-two of this rg eee talrenaan fairly to hear and 
examine the matters in controversy, and to make a 
Sealaseearvel tyes et of the parties 
iter consent ie to 
the submission, or their attorneys. 
arbitrators, selected either as prescribed in 
ity of them, may require 
cm as a witness; and they 


rbarredbiees of tle serous f De ein are 
of ol of 
upon a board, A bili |, authorized by 


ss 


tequire the 
, of the arbitrators’ focs, not ex- 
toa athe number of referees in 
3 dad also their expenses, 


or proved, and cer- 
renrae and either 
rt, in which, by 
entered upon 
vered to one cf the lies, or hisattorney, 
2373. At any time within one year after the award is 146 N.¥. 288, 
Prescribed fm the last section, any ry b) 
jt ly to the court, specified in 1 sub- 
‘ jer contirming the award; and therc- 
‘gpon the court must grant such an order, unless the award 
- ‘or corrected, a8 prescribed in the next 
Notice of the motion must be served, u 
‘adverse to the submission, or his attorney, as 
Prescribed by law for service of notice of a motion upon 





“Vans 
ARBITRATIONS. 
an attorney In an action in the ssme court. In: 
court, the motion sust be made 
_embmicing the eounty where the judgment 
an kt Tn cither of the following 


‘ified in the sobmission, must phe fi 
edo upon the application of either party 


mi. Whee the award ‘was procured by currptin, fat 


2, Where there ‘ident partiality coruption 
ihe arbitrators, or ciber of then = 


isomers cee ned thean ote 
pg pou “the subject matter 


Where an award is vacated, and the ti 
the submission requires the award to be 
Bd the court may, in its discretion, direct a 

arbitrators, 

§ 2375. In cither of the following cases, 
epeciticd in the submission, must make an order x 
or correcting the award, upon the application | 
party to the submission: 

1. erat ned ye nes miscalculstion | 
or an @ mistake a the deecription 

referred to fn the awurd vi 


aie Coa and, if 
a referee's gest the defect could have been 


dis hep 
" lify and correct Soa 
find promote justice 


§ 2377. Whore tho court vacates an awed nee 7 








:* 


$$2887, 2983 FORECLOSING BY ADV'T. 21 
TITLE 1X. 
Procectlings to foreclose a mortgage ty wilvertieement, 


$490). Note upon receed of mort- 


7 to fle petivion. 
2108 Appllcasion for warplan 
‘maney. 
2007. Onder for distrfbation. 
Lah Liciitalion of iset four 


sections, 
20. Appiication of this titTe 
to wnortgnges to° the 


FOR BF Saueaey 


real proper! 
" — power to the my 
sel im property. U 
lets J 4 condition of the fie ae 
be fi the manner prescribed in this title, where 
the follo' requisites concur 
z- os a Ee ee of ne mort: 
erg, wi wer to vel wore operative, 

An action bss not been brought to recover the debt 
secured Beye mportesge, ‘or my part thereof ; or, if suel an 
action bas been brought, it has Leen discootinacd, or tinal 

wt bas been rendered thervin against the plaintiff, 
‘or an execution, issued upon = judgment rendered therein 
ia favor of the plaintiff, hax been returned wholly or partly 
unsatisfied. 


& The morigae has been recone! in the proper bool 
for reconiing mortgages, in the county Sat ths prop. 
erty fs situated, 

$2388, [Amd 1804.) The person éntitled to execute the 
power of must give notice, in the fullowing manner, 
voat the i be forvelosed, by a Bale of the mor! 


7 OF Apart tboreof, at A time and place apact- 


84, ameniiment {0 take effect September 1, 1894.) 

Acopy +f tha notice must be published at Teast ones in exch 

ofthe trretre weeks immediately preceding the day of «al 
tn t in n manic 


ator near the entrance of th 
gor inthe city and cx 
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Hike place, at or near the entrance of the 
the court of common pleas for that city and 
Sp nicl Peete ld. 
REPY y of the notice must bedelivered, at. 

taean fore the day of sale, to the clerk of 
erin the mortgaged property, or any” part 

it 

4. Acopy of the notice must beReree rs 
the next section, upon the mortgugor, or, if 
his executor or administratar, A copy ee 
also be served, in like manner, SO a a 
or m » of the property, wi 
corded, in the proper office for connie ie cate 
at the time of the first publication of is alee a 

the wife or widow of the mortgagor, and the wees 

widow of each subsequent grantee, howe 
so recorded, then havisg an inchoate or 
dower, or an estate in dower, subordinate to ane 
mortgage ; or upon any person, then 

moperty, sablequeat tod to the m 
Foaroré decree, duly docketed tn 
and constituting a specific or: fas 

‘The notice, specified in th 
LA person entitled to execute the power 

name distinctly appears in the Woy “st the 

which case, it may be subscribed by ae ee ngeot 


2389. Service of notice of ine 
ivision fourth of the last Sane 
follows: 
1. [Amd 1887.) Gpon the 
executor or administrator, or a sul 
property. whose conve 
widow, by delivering a cop: 
article | first of title first of cl 
of a Eskopr of ma summons a order ri 
hereof upon the person to be served, or 
orson to be served, 
a person of suitable age und 
before the day of sale 
corporation, or being & 
executor or pers seet 


vor widow, nt Rede 


‘be made 
bout the stile, mt erraery a 
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on gehts Haun Den once. the i , and the 
ot She peers Mean therenpon. Upon He coming 

and confirmation of fy separh, the conrt, mina 
och an defor tke sbi ot hw suplan 


money, a justice reqai 


‘The last four sections do not apply to surplu 
mau spon. the sale af real pro ha eee 
saa, where letters Sadaatlons uelotiors 
jent’s estate, wero, within 
peo rees years a them issued from # surrogate’s court 
within the State, Maeniti ededieuon to issae them. 


psi of Loe [ene 1882.) This title does not affect any 

a orpeemenae aera tally relating 
tothe je of the State, 
or ree the tomminionrs wens moneys of the 


TITLE X. 
sameeren St of an individual or Corpora 


pet individual, 


# are. sation of now name 
fu pending peti 


eee 1853, 1895, amendment fo take 
ion for leave to as¥nime apot! ‘. 


ae n resident of the State to the county 
erivconatt in which bo resides, or, if he resilen in 
\ of New York, eithor to tho supreme court or to the 
| city courtof New York. Tho petition of an infant sball be 
j py a apd by the guardian of his per- 
[pace 


heb tt ah 


by « gem 


1 
oourtata special torm thereof, hold in the j al 
ian Hite principal business office shall Iw <itaated, 





ori ‘ie “Ss 
a > 
218 CHANGE OP NAME. ae 
« 


erty is mtuated, or in which ite 
theretofore have been cou: i & 

ance or railroad 

by a resolution o1 Nreotone 
spproven i e’basktuy ecrpper iiss 
banks; i€ an insurance corporation, 


oe a 
of insurance, and ifa railroad og h 
railroad commissioners. ‘The ‘wel 
of any olher corporation must nave annexed’ 
cate oe Secret Tih: of Bite, part 
cor; proposes Lo ussume Raine 
domestic corporation oF @ sana whol ha 
resembling it, ns to be calculated to deceive. 


§ 2412. 1893.] The petition must be in writing. 
sigoal by ae Poultianre nnd cctitn ike sae 
pleading in. a court of recor, and mest kpecify the erownlt 
of th ination, the name, nge peetad 

ove Tamas fa propos’ d Us iB Anan 
which ho propowrs to us-ome, nif {th pai 
poration, itt present naiwe, and the name roe 
assume, which must not be the name of a” ‘of re 
| 80 Learly resembling it as to bee 
it be a rilroad corporation, a eo 
‘banking powers or tle power to make 
or deposits, or to make inert 
Fess ad daly nuthorized by a resolution rec 
the corporation and approved | y the proper officer. 


2418. [Am'et 1893, 1894.] If the potition be ey 
as Ys an infont, and is pers the in! 
notice of the time and lace 8 at aa ‘he pee pret 
will be presymte1 must bo sary feihat 
dead or can not be found, wpon the Apter 
dead or ov not be found, upon the 
gunrdinn of the person of tho rnfant, in 
tice of m motion npon an attorsey fa an fet 
the «atsfaction of tho court ebat the inf 
r that both reste withows thi 


sated elsewhere than in the: 
tice of the presontation the 
po in each week fi ceessive weeks fix tha 
paper(at Albany in which notices by state officers anol 
thorized by law to be published), and an m newspaper of 
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fu whieh sucht corporation shall have basiness 
«ffice, of the county in which 

fe prrens is situnted or in which its 

ave been principally con- 


powsgres 
was newspaper, if it be a banking corporation, 
rely the superintendent ot bas s, if any 


eg ibe. ‘superintendent of insurance, 

iy the railroad commissioners. 

TR ot Now} Yorksuch notice shall be pub- 

in each week for mS successive wouks in two 
“parte pi euch county, 


inal tt tue ootrt to which the peo i Pre ted 
‘court tow! nN n is presen! 


5 orby the afidavit and 

exowith, Mar petition ix true, and Ut here i in 
inble objection to the change of name 

iition be to the name of an in! eee that that ee 


of the infant will be substantially promoted by the 

petition corporation, tht the pote 
that notice of the presen- 
ie petit if required by md bas beon made, the 
makoan order authorizing the petitioner to ms 





eniagb Ana tha ere on which ib 
ted, | eerenftcr in tho 
Ban ty in ‘hich ie petitioner resides, if 
Por is tho uftce of the clark of ihe ity 

i the order be made by that court, or, if 
i corporation, in the o! oe oe ee Rt of 

in vise its certificate of inc 

elt thora bo none flod in which ite’ re cipal 
Helieeded, rif it has no business officn in the 
which its principal peoperty is situated, orin which 
tions are or therctofore have been principally oon- 
sin the office of the clerk of the county in which 
eempontn ig tho order is held; and, if the peti- 
Corporation, that s certified copy of such order 
(ein ta dow after tre eaiay ther Of, be filed in the 
falereiacy of State; and also, if it be a banking 
| in'the office of the superintendent of icra! or 
‘insurance raion, in the office of th 


Te 





ag ae he seas withie ten “Bach or 
per oe ication, within ten ter 
Gees Cony, thervot in a dougented nome 


iGissousty in + ich the order fa directed to 
pyrene if the potitioner be an individual, crit 
loner be a corporation, once in each weok for four 
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ancowssive weeks. The county clerk, 1 

der changing the name of a pete ch is 
the same at length in the book kept 

recording cert ficates of incorporation. 


$2415, [4n'd 1805, 1804.) IC the 
supine with, and within forty days after the 
order, tn affidavit of the publication thereof 
wud Feconted in tho office in which the order is ent 
in cuch wflice in which certified copies th 
ty be filed, if any, the paitionsr sia a 
kproiled for that purpose 10 
navno which is thereby ayhoctepe 6) Hela 
‘othe: name, No proceedings heretofore had 
two thousand four Phundred ead fourteen 
four hunitred and ftteon ofthe code of elit 
of Ear name of & oration, shall 
idavit of 


§ 2416. [Am'd1893 | An action or special 
civil or criminal, bas by or against a pérson 
pane isso changed shall not abate, Re ae 
covery or other procerding therein’ be 
orimpnired in consequence of such Merged me. 
plaintiff iu the action or the party instit {tho 5 
Proceeding, or the peoplo, ax tl a; ea Tay, 


‘titey obtain an order amending or 
ceodlngs the by the pots of of theome 
without costs and without prejudice to the action or 


‘cording. 


4-e 
$2417. [Am'd 1893.) ‘The olerk of ench county an 
$1067, Con- ah ‘eoiirh, san annually, in the month of 
pol. ot port tothe Secretary tate, ail changes of Hames 
yidua'a im which have 


statement showing the 
evch person poration and the pane 
bas been authorized to assume, 


§ 2418, [Apoarentiy superseded im 1803 by § ST OF 


amend. ff proied 1890.) 





$5 2119-2120 DISSOLUTION OF CORPORATION. 2198 
TITLE XL 


Proceedings for the Vobutary Dissolution of a Corporation. 


42425, Hite bee served on cres- 
itera atak stockbol ere. 
Tdjwhen they ace equal: 31:7, iyi 1 paprie 

a. origin mn} 

etn = ; 
. Aas. 
Pressstation of postion, 2429 
i ° . 
er Grae alow a. 


come oa. ‘corporations 
Onter to be published. ‘Septed from th tle 


2419, [Am'd 1 amendment to take effect January 1, 

]. Ifa majority mis disasters, trostees, or other of- 
ficers, the mi of the concerns Of a corpora- ©. 231. 
thon created by or under the as of the Stato, discover that 

and other property thereof are not guilici- 


the stock, effects, , 
ee pay ail just demands, fo for which it is lisble, ortoafford 9 uD ‘Div, 


fieonrity to those who mny deal with it; or If, S40. 
forany reason, ey deem it hf to the intorest of the '%-¥ 1% 
oer he corporation should ve dissolved, thoy 

may prosent a tothe supreme court prying for a 

final order dissolving the corporation, as prescribed in this 


‘Am'd 1893, 1894, 1896, amendment to take effect 1 ¥.¥ ott 
Hf acorporation created under n general 
the formation of corporations or atuler 
an even number of trustecs oF 
ally divided respecting the. manngo- 
the stock of sach cor 


ot ‘iividedt representing t 
of if the Mock is vo divided that on tale 
persons 1 the course 
oo teed or ble es and one- shalt thereof is 
owned by the courso of the other trustees or 


‘State to present a 
rer directed | 
jon doe 
bank, u trast company, a safe + depos 
formed to rent safes in burgl 
verfor the coustraction or operation of « mile 
in the constrac thereof, or for carrying 
5 baainese of banking or insw™ nce, or invended to de- 
B the Joun or use of money. 





1 App. Div. 
164, 
2 Ta bao. 


24) DISSOLUTION OF CORPORATION. $8 3421-961 


§ 2421. The pctition must show that eon! ic ontot 
those specitied in Ue last two sections, and must state the 
reasons, which incluce the petitioner or potitioners to disine 
the pieeboiee. of the erecta Fe Pepe mains be 
annexed to the petition, containing # lowing, matters, 
a8 far asthe petitioner or petitioners know, or have the 
means of knowing [he same = 

1, A full and true account of all the Pe, 
peige en eis mH all unmtiatec <aaaeae 

ito by, and subsisting against ern 

2 A statement of the name and ot nae 
ack creditor, and of each person Sith whom such 
fipeemens was made, and to whom it is to be 
if or, it ‘either Is not known, # statement of 


fact. 

3. A statement of the sum ow! 
other person specified in the last ribdivtaion, jarani ise tae 
of each debt, demand, or other engagement. 

4 A.statoinent of the true cause and consideration ef 
the weknd ae creation. fall the ot 

aus just, and true inventory of al Pp 

books, jeg 


the corporation, and of all the im, 
securities, relating thereto. i 
6, A statement of each incumbrance upon the 
of the corporation, by judgment, mortgage, | 


herwize. 
iss A full, just, and true account of the capital at 
the corporation, specify the name of each 
his residenc tie is m, on Ren be 
e number of shares belongisg to bim > 
fn upon his shares; and the faraount sail ip 


3 . An affidavit, made by each of the 
o> ars ae Benigs of oan eee 
e ion e schedule, are just ani 
Petites Tortie iif ‘cnowing Soe = 
be annexed ‘Wo tha petit fon and ae 
[Am'd 1859, 1896, amendment to nae 
tbe papers must be presented ata. 
preme court, held wi 
g the county ein. the 


ing all porsons interested ny ” 
before st, or before a referee designated fn the onder, ale 
time and place therein speesfied, not les Hina thre 
after the granting of the order, why the cor io 
not be dissolved. ‘The order must be enten 
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must be filet, within ten luys after the order iy maie, with 
the clerk of the esapty s here the principal offi-o of the cor- 
porttionfa loaned i¢it shall be minde to appear to the 
= infection of the coart that the corporation is tusvivent, the 
CONTE Ling ab eny Blage Of the proceedings betore the fiual 
order, of motion or the petitioners on notice to the attorney. 
pope pape ‘the attorney general he es wb 
e COTPATAGON, Bfipoint ® temporary receiver of the 
erty of the corporation, which receiver shall have afi the 
;wers nud be wibject to all the duties thet aro defined as 
ing t> temporary rigid ese in an action, in 
one thousand seven hi nnd etghty-cight of this 
act. The court may elno, in its discretion at ye emt in 
the proceeding, after such appointment, upon like motion 
sand notice, confer mpon wich temparury twocivsr the powers 
and anthority, und subject him to the duties and liabilities 
ofa permanent receiver, or a8 much thereof aa it thinks 
proper, except that he shall pot make any final distribution 
among the ereditors and stockholders, before final order in 


the 
ppolinted, the court may, 
auction. and’ notice, with ‘or wi 

tage proceeding | 
fiuneton,, restraining tho creditors of the 
any action aguinst the said cor- 
Sracy ola gana of moiey ar from taking 
proveedines in such an action theretofore com~ 
ion shall bare the same effect and be 
to the same provisions of law as if each creditor upon 

itis served wns named therein. 


2424, A copy of the order must be published, as pro- 
ieaunade teins ‘once in each of the three weeks 
immediately ing the time fixed therein for showing 
eave, {a the powspaper printed ut Albany, in which leg 
polices are required to be published ; and also in ono or 
more newspapers, § in the order, published in the 
ty or county wherekn the order is entered. 

served upon , 
creditor 1 


the hearing ; or by depositing a c 
hefore the time Ko appa 

ina postpaid wrapper, aditr 
at his residence, as ‘stated 


the post. 
seo 
Naps At the time and piace specified In 
atthe time and to which the hear'ng f 


court, or the must hear the allega 
the parties, and determine tho facts. If 





1 App. Div. 
164." 


$232 DISSOLUTION OF CORPORATION. §§ 3197288 


designated in the order to show eanso, the court may, in ils 
discretion, appoint n referee when or after the onder is m 
turnable, The decision of the conrt, or the report of the 
referre, must be in writing, and must be made and filed +i 
all convenient apoed. It must contain a statement of tt 
effects, credits, and other property, and of the dobte ad 
other engugements, of the corporation, and of all otbermat 
tor, portaining to its affairs, 


92427. [4m'd 1894.) The court or the raferes is entitied 
toner, npon the hearing, the original petition, and Be 
schedules annexed thereto; and the olerk munt tranexit 
them necoriingly, upon the written order of the judge, orc 
the referee. In that ease, they must be returned with Gr 
decision or report. The court may, at apy atage of the pr 
ceedings before fual order, on the application of the pet 
tioners, or a majority of them, or on the applieation of the 
temporary receiver, grant an order amending the achedale 
annexed to the original petition, by the insertion of adii- 


‘tonal items, or by making the statements orinventory taller 


and in greater detail than as originally filed, with the lite 
effect as though sald potition and schedules had been ong 
ally prosented and Gled as amended. 


bo made to the court, spon notice te 
0 ade himself a party to the proosi: 
ings, by Gling with the olerk, before the close of the beet 
ing, a notice of bi rance, in person oF by attorney, 
specifying a pow within the State, where «uci 4 
notice may be a0 Tae notion may be served as prt 
eeribed im this act the service of @ paper ups = 
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attorney inan action. Where the hearing was before the 
court, » motion for a final order may be made immediately, 
orat such a time and upou sach a notice, ns the court pre- 


2429. joe vale Gale esgptgeeet iors 


faa ode, Wppenr to the eta in ts 


ae fetion? jean tone tencared ae twenty 
st, for any reason a dissolution of the 
‘to tho interests of the stockholders 8%. 
and not injurious to the Reshis interests, the court _ 
ryt order dissolvir atite property ‘Boi Sppenes 
‘one or more reocivers of ite property. But in tl 
emg corporation, the pars eras there is 7 no oe 
oreditors, dispense with a receiver and provide 
the aa order for the distribution of the nksets. Pes 
the entry of the order the corporation is dissolved. 
poark mess in its discretion, appoint n director, trustee 
ai 4 ea arpeent T Serpe atl 
a proceeding for the volun 
ton ofa orperaton: td the court may, in the furtheran*e of 
Era the attorney-genornl, and the attor- 
Sarre ot jecting, and upon snch further notice to 
a eh Leavis ty aja aball Gist, which 
ico mi y mail upon all persons and corpora. 
tions not vaateeal ing OF existing within the state, ulstan re. 
ceiver from any eaten. defect or default, in any proceed- 
‘oF act required by law to be taken or done, or in the 
ofany settle required by law to be gi 
ecoart m like notice, confi 
and order 


$2480, A-salo, assignment, morignge, “conveyance, ‘oF 
other transfer, of any property of a corporntion, made 


& Cle, Pros 

80, 

M4 Han, 369, 

N.Y, 
Blate 

‘#19, 

2N¥. Sapp. 

oT. 

= 23 App. Div, 


The Union Surety and Guaranty Ci. 
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the filing of » potition as prescribed in this title, in paymsest 
of, or as soourity for, uu exinting or prior debt, or for say 
other consideration; or o judgmeut thorenfter rendee 
agaiust the corporation by confession, or upom the a=cept. 
anes of an offer, is nbsolutely void, as against the reovinr 
appointed in special proceeding, and ss agulmat the 


creditors of the corporation. 


§ 2481. [Am'd 1884.} This title does not apply ton ja- 

corporated library society, to n religious corporation, er {1 

* q solect school or nendemy incorporated by the @ 

the university, or by the legislature, or to a municipal @ 
other topes corporation. In the case af eos 

affected by the provisions of thia tithy and not bare 


stockbolders, it shall be sufficient for the purposes of IM 
title to notify, oame and refer to the “membern” of st 
corporations instead of “stockholders” #s bereim provided. 





“ARTICLE FIRST, 


Proceupisos 0 comps ax EXAMONATION OF ‘THE JUDO- 
_ Met Deeron, AD OF urH Desror on Barna 


TR: Paience be rai ox Bee 
to 


Beuibe ets 
2451. Jodge wn enjoin (rane 
fr, ete of property. 
S48 Mode of eervico of certain 


3408. Cont to Judgment. ered 
2436. a ‘to Jndymont debtor, 


ection wet Tate. te: 
0. Taga ci ay Jagment 


auth 

oe Pretty. commenced 
before one judge may 
be coutinud * betore 
another, 


Amn'd 1995, aseenclment ta take effect Seplember 1, 
rut litle provides for throo distinct remedios, as 


- 2. An onder made, or Swerpaal i med ug 
r bors after the fasbing and before the 
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Miablor unter tie jodgneot of order, tor sttand and 
g or » to attend an 
secxamined coneerning ie 

peeified in tho order. 


Property, at x time and place 


‘me after the issuing of an execution 
bed in section two thousand 
elgbt of this act, and before the 

1 creditor, upon 


y 
judgment, ia entitled 
ide judgment roe tat and 
concern property, atthe time lace: 
the order, " 


‘warrant must be returnable to 


the fucts specified in the Inst section, 
therein “pe Sasa 
‘order, requiring the judgment debtor to 
|, and before the close of bis ex- 
issue & warrant, ad therein pre- 
may direct the adjournment, 
the onder has elapsed, the con- 
‘under the order, until after the 
his decision thereupon. 














The Union Surety and Guaranty vv: 
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ZA thereof, and of the affidavit upon which it was 
Sa ddietolo. 


acorporation & sufficient, if made npon an 
whom « copy of a summons Fa be ‘dalFrered, 
amraone i per peealy de served Upon a corporatios 


ited by the ju na pro. 
ta teion two Ped toe Paeesa eal toot forty- 


=” eo it debtor 
er eau feed oa preset in tis artist, 
deliver to him weopy of the warrant, and of the affi- 
‘upon whiek: it was granted. 


A special brveeeding Costped “ prescribod in 
such 
the judge made 


‘application of the judgment creditor. tae is 
Be plarleteny or for v8 to ive 
itappears ndgment has 

arte ‘eatismine pen Tike terms, ats 
the application of the the e Judgment 

the pind in a judgment creditor's acti 
or of » ssi editing Wild bases 
=p! gnc anthorized by this 
rth ‘Where an anes pease, A receiver, or extend- 
ng a peewee ip, has boon made, in the course of the 
p ding notice of on jplication for an order 
d in this section, must bo given, in such manner as 
dge dams proper, to all persons interested in the re 
rehip, a8 far as they can convenioutly bo ascortainod. 


2455. The eer on ee allowing to the 
tap a costs, consisting of his 2 
Witnesses” fees and other isbureemente, and of a sum, in 
thi and dircet- 


toautaved, 


Where the judgment debtor, or other person 
ihe pend special proceeding is instituted, has beon 
the payment of the 
has not been discovered in t! 
Sea th ya 0 may ard 
ye un #8 Costs ; and direeti 
a time specified in theonte 
except whore it is allowed 


of money which bas como, or 
ne of ureceiver vor of the aberit 


28% A person who rofusor, or withont enfilciont cx. 
to obey au ortor’of a judge or ref to 
to the last two wections, of to any othe 


ian, 102 
19 Abb. BS, 
aes. 


8 Hon, 2, 


34 Han, 328 
AL Oty. Pro, 


7 
35 itus, 516, 
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in section one eat nine Pangied and ise can ais 
pS! * 
Tore of tbr defendants ae tment we 
aroma tations cs presen ie 
s stital as in 
mas ay gine the judgment, ® 
nine of this ent ie Sec pring 
seat act ot appl pect 
ed as prescribed in this fake: hen the fadgebetons 
it is continued, as bed. in elther of those nec. 
at jacana to pete. judge to whom an order or war- 
rétormable, for the purpose of any provision of this 


2463, jaa a 1886.) ‘This article does not apply where 
is @ corporatiot ea created by or under 
‘of the rain! Gee pea poration specified in 
thousand eight nde a aa Lares at Oils oe, 

pecial proc: ought 
ste. "Nor ge: oo 


i 


cn crested by, or the fund go held in trust 

from, fr otha, Uke ti. od oat 
the. ay the judgment debtor for his 

‘within nb aay days next hele ie 

‘the special proceeding ; witen it fs medae 
eririn oath or otherwise that those earnings are 

wikee ofa family, wholly or partly: egporred 


ARTICLE SECOND. 
‘Tre Recaiven. 


ig 
fuer 


a 


Atany time after making an order, requiring 
debtor, or any other Persan, 10 sient and be 
@ warmat, as prescribed 
to whom 
May make an order, sppointing a rece! 
t the judgment debtor, At Jesst t 
ein ‘the e application for the order app 7 
ily to the judyn 


ge that be eannot, 
found within the State ; in'which cas. 


NY. 

140 14, 447, 

9 App. Dkr. 
APP 


“ 
17 Mise. 145, 


1 Abb. Ne 


ce 





My ings 
ae ige directs, tot 
2466, Cnty one receiver of the 


‘shall be 


if na lal proceedii 
the al ny 
issued ont of arcourt, oe than inv 
‘ment was rendered, in the office of th 
whervin the transcript of the judgment 
§ 2468. eens ropety OF the judge 
Hing tke order eppousting Mange an 
ww order appointing or 
Bit, 2, as the case se be; oath 
Mons: 
2. 1. Real property is vested fn the 
~ {ime when the order, or a. certified 
‘be, is filed with the elerk of tho ex 


2, Where the judgment debtor, 
cider is filed, resides in another 
personal property is vested in the 
lime when a pry y of the order, corti 
whose office it is recorded, is filed 

county where he resides, 
WNYz6, § 2469. (Awd 1592, arwendewent to takes | 
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eae] Where the receiver's fue te af perron Propet jen 
a Jnst rection, i 

jon, for ab benste of the intent 

behalf the special proceeding was in- 


Fing the Judgment dcbtor to at- 
kt requiring the sheriff to 

, he been served, 
{tension of the 


“REECE of the recei’ 

a vat eepemteenact sta 
a vent «l or, at the then 

| esl ag a ER is 


Se ee eee oe warrant bos not been served, ns 
in the subdivision, but on order has heen 
(made, requiring: cee to attend and be examined, con- 
eerios nopeny be longing, or debt due, to the judgment 
aban ere aia extends to personal a bak 
ont debtor, which was ia the ne or 
ae of Bhe person or corporation thus re- 
quired to attend, at. the tire of thi i dactive af ths ara 


xe ‘a debt thon due to him fares thet person or corpo! 


yrery other cnno, where notice of the Application for 

the appointment ‘of the receiver was given to the judgment 

the receiver's title extends to the porsonal property 

rie debtor, at the timo when the notice was 

er personally, or by complying with ihe re. 

galremente of an order, a As a substitute for personal 
sarvice. 


4. Where the case is within two or moro of the foregoing 
visions of this section, the rale most favorable to the 
ent eroditor mest bi oh 
t this seetion does not affect the titl of # purchaser 
fiith, without notico, and for a valuable consider. 
the payment of a ‘ebt in good faith, and w 


Person shall be appointed, a ree 
ok a resident ther 


nt creditor 
uch aie sa 
resi this 


3 Ap Div, 
Rare 
I'S. 48 





13 App. Div. 
mh. 
2 Mine. 


24 SUPPLEMENTARY PROCEEDINGS. 
2470. Fach ork must keep ae 
. county cl 
Tenis indicted ta Ibe maces OF ia facta 
“hook of onlers appointing recetvers of 
ov.” A county elerk, in w 
fied copy of an order is filed, 
thouannd four hundred oud sal 
Qiousand four hundred and sixty. 
immetiately note thereupon the time of 
soon ax prarticable, must record it i the 
him. Ho must also, upon request, furnish 
any party or parson intereated, ono OF more certified: 
thereof,” For each omission to comply with any 
of thie section, a county clei forfltty to. the Party a 
aroved, two dred aid Sify dollary tn 
damages sustained by reason of the 


2471. A receiver, appointed nx presceibed in thir 
aie is subject to the direction and control Of the eorrt 
out of which the execution was issued. Whern an onde 
has been made, oxtending & receivership toe 
ceeding founded npon a subsequent Sedgment, 


over, and direction of, the receiver, Wil to thet 
judgmont, romain in t court tO ean ete dire 


tion ho was originally 


TITLE XT. 


[Added 1893.] 
To compe! delivery of books to public officer. 


; O80 | 
officer of the 


such office, If su 
make complaint there 
of tho district, or to 


books or papers m: 
Sor judge that ‘ke Baw 











$5 2508-2595 LETTERS GENERALLY. Par 


estate nre afterwards issies, by any other au 's court, 
the ‘. i ai "Bute of ot 8 
done in 
cl jag first issued, sre 
pand linge, cothtmenoed by 
him, may pemeliares| tan ia vail ne a5 the person 
or persons to whom 
2593. Where ht is assed We ae a an act, 
to the estate of a ‘decadent, must or may be 
doe within a specitiad time after Illes te-tamentary or 
Tetters of ad: mare issued, and successive or sup 
aay Seen are ene upon the sime estate, the 
just be reckoned from the issuing of the 
“Sh ae ee ly 
Ey La or where the first or any subsequent 
in section two thousand: 
“four of this act, or by reason of the 
surrogate’s court, to isue the sume, 


any 
§ 2694. The oficial oath or affirmation of an executor, 
AO ae to the effect that be hu wal 


wit, to be used i ) the supreine court, Where 
Senet the State, it aired 
ed Fespect to an alfidavit to be used in the su 


ee 2505. | an a Re a a Same wha a bond, OF Rae 
|, may be ro by a surrogate from an 
eee artinn, or other trustee, if the 
‘the estate or on isso great that the surrogute 
expedient to require security in the full amount 
ibed by law, Be ge cnety that any securities for 
of m Jonging to the estaté or fund 
ited wi itn Said to be delivered to the county 
‘or be deposited subject to the order of the tras 
by the surrogate, with m trust com- 
rized by law to receive the —_ 
has been made, the surrogate may 
the amount of the bond with respect to the value ol i 
remainder of the estate or fund A security thus 
deposited shall not be withdrawn from the custody of the 
arnreare ‘or trust company, and no person other 
Sha th oa treasurer of the proper aflicer of the trust 


le | pi f 
Rear ee ceatete Toad hes boss 1 re juced | ‘by payments or 


8 Miso. 142, 








Ye. Read B A a fo court 
id. has power: 12%. ¥.208; 33 App 


Fa. Sibaean ite ches oe 
botice not wal 
pae™? ss his duty, before proceeding further, $0 10 
itwy.en, sume, and to issue a tal citation, oF 
petitioner to give an adi peat not 
8. Toisue, under the seal of the 
ae of a witness, 


A a 
Process fons his court) Sareea 
ye atte further order of the court, 


cessors. 
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Moa, in to the to's office, and muat be open, 
at all r. times, to the inspection of any person, 


nay tie nd eae Lh el must carefally file 

tom, rep ea ee rowcher, he sie winner 
or other relat an: 

troceeding in i in bis court; ca eliver to hi ormor a the 
aaa kept by him. All bonds required to be 
san One a Seog tn his office must be proved or 


scknowledged as deeds are required by law to be proved or 
| acknowledged. ss a e 


2501. ‘d. 1893.] If the inventory of personal 
peel Pees haavtate: sled in the office of the 
Lege Aol loes not exceed the sum of owe thousand di L 
not foo: tor Surge tr wes fee the surrogate 
to or received from tho executor or 
at petition for lottern testamentary or of 
‘shall alloge that in the belief of the poti- 
Pesto mal alle not exceed such amonnt, no feea 
Shin! be received until {t appears from the inventory when 


filed that the property does not excood that sum, 
the tof guardian, if (Lappears that 
Gheation soade for the perpose’ of enabling th 


receive bounty, arrears of pay or prize money, or pensic 
ee et isthe or granly fom the fodoml ar state 
government, for the services of the parent or brother of snch 
Sninors ap the ere or aval service of the United States, 
rid woe ees or 'eaphand ‘The surrogate of each 
oy at , At his own expense, must make 
ean Ne of supervisors of tho county, on the fi 
of each annanl soo! thereof, containit rifhed 
j ent of al Lous vos Gecabaeanl ty Rin tee anrsicuss 
or ate the last report, and of al) disburseny 


the fame, or to the c 
Pearly feat iter tbaseets ms 


E his death ; oF grants original or ap. 
such a will, or 


“Totter of a Be a lolsteation poo’ the os 
aaaeeler, t 


‘State, deta be fled int his Office, 
letters, hee ta’ fe : 
emission, mtrst be a 
Se 





#6 2621-2625 PROBATE OF WILLS. an 


sarrogate’s court the testimony of any witness shall be 
taken by or on commission, the same, hor with the 
commission on which it fs taken, Pied be pedals Med fn the 
imtice of the surrogate but need not be ‘The testi- 
mony, or other procceding duly taken to ee Ess before the 
te or court, hy 4 stenographer, shall be 

need not be recorded, : 
‘1. A lost or destroyed will can be admitted to 
eee kiert. but only ina case, where # 
ig the aul ite be rendered gat 
‘court, a8 prescribed in section one thousand ofjght 

hundred and sixty five of this uct. 

§ 2622. Before ‘erated will to prolate, the surro- 
gate must inquire ecany. into all the facts and circum- 
ed of th ee eas of the vi 


or 
circumstances attending the ‘execution, 
a ion thereof, or any of thems, to be 
the testimony, at the hearing, of 
peste ral from the testator, if he ean 
also, of the person presenting it for 


2623. If it to the surrogate that the will was 
daly mare a that the testator, at the time of ee 
ting It, was to make a ani 
Reon Tit must be be admiied to probate, a3 a 
Nath ea a, to pass real property, or personel property, or 


te determines, and ion and 
bree ee Rating taraconied ee ps The 


deere pamuiiting it it to probate must state whether the pro- 
bate was or was not contested, 


uf 2624. But if w party exprealy puts in tae, before 


1 
1 


N.Y. 


me 


mlidity, construction, or effect ‘of any $44: 


ition of personal pi , contained in the will of a 
ident “of thes State, cheat d within the State, the aur- 
yogate must determine the question, upon rendering n de- 
cree ; unless the decree refuses to adm! jo probate, 
by reason of a failure to prove any of the matters specified 
in the last section. 
§ 2626. Where the nition! decides agninst the suf- 
the validity of « will, or 


and, evi St reie by ier a arty, he must ent 
tes the Hind ected 

sisi tk en bow fe Tar som lusive as to personalty. : 

eee 7 ‘a will of 


196%, ¥. 0. 


1908. ¥.90 
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least twentysiaya before the first day of January in any 
year, ‘a Gay of tho week, other than Monday, on 
which, he will at kis office, or a month other than 
Angust, during which he will be absont therefrom, or both, 
doring that year; and where the mona Jae @ id alo surro- 
gale, ho is Rot required to attend at bis office on any day 
‘when the county court or the court of sessions ix sitting. 
‘The surrogate must also execute the daties of his office, at 
wach other times and places, within his cognty, as the pub- 
Tie conveniones requires. The surrogate mny sign decrees, 
letters testamentary, of administration ‘and guardianship, 
and orders during the r-onth af August br such other month 
as ho shall designate for his yacntion wherever he shall be 
passing such vacation within the State. 


Tho surrogate’s court, in s county where the 
© is also surrogate, may be held at the time 
which the county court is beld; and, in that 

ean of the county court, the court 
of seesions, and the surrogate's court, is under the direction 
of the county judge, 


The Ys court has seal, of which th 
52507. The surrogate! as & seal, of which tho 


2508 Each anrroghte may appoint, and at plonsure 

ates eas slacks fon Lis ction, to. bei paid by the 

county, as the board of supervisors of bis county, oF, in 

the city and county of New York, the board of aldermen, 

ipatmotbe bth 89 {6 eppotnl. The board of supervisors or 

the board of aldermen, as the caso requires, must fix the 

the clerk or clerks so appointed; and 

or aither of them, to receive, for their 

own tse, the legal fees for making copies of any reo- 

for pipérin the office of the surrogate. A surrogate 

may appoint, and at pleasere remove, as many additional 
clerks, to be paid by him, as he thinks proper.* 


[Am’d 1893.) By a writton ordor filed and re- 
hin office, ileh Bo may ta like me i 
nto 


so appointed may exercise, concurrwnt 
gate, the following powers of the su: 
certify and sign asx clerk of 
court, inelading the 
eras 
speci 
tion twenty-four hundred and «i 


* Repealed as to New York coan! 


The Uni 
4 on Surety » 
in Surety and Guaranty Ge 
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\w indemnify bim against the liability created by this 


$2512. The surrogate of exch of the counties of Now 

ek and a4 Co eppoint, and may, for canse, remove, 

jet coart, who is entitled to a salary 

isd by jan to Ue pias the slaves of clara inthe 
| surrogate’s offive are pai 


92513. (4m'a 1408, 1896, amendment to tale effect Septem- 
ber I, a oat oe te of euch county, except New 
York an may, in his discretion, appoint, and ot 
ia remore, a stenographer for his ocurt, who ball be 
‘id a rossonable compensation, certified by the «nrrognte, 
etethep in which ho takes notes of testimony. Sueb 
pensation ix part of tho cost of proceedings. ‘I'he sten- 
ere iat a esteabs's const of ihe constiea of Albany, 
Eo and Renssolaer hi!l receive a salary, to be fixed by 
not exceeding twelve hundred dollars por annum, 
deliver to the anrrogate of the county a full con y 
of all the minutes taken by him; and on the receipt of 
fees, not exceoding three cents per follo, a like copy to the 
of tie parties, to the proceeding in which the 
is wa taken. When Bok setnally en en the di 
oharge ‘aa stenographer, he aball perform sucl 
clerical duties in connection with the wurrogate’s court as 
the surrogate directs. 


$2514. In constraing the provisions of this chapter, 

roles mnst be observed, except where # con- 

trary intent is expressly declared in the provision to be con- 
strned, or plainly spparent from the context thereof: 


14. The word “intestate” signifies a person who died 
“withont Toaviog « valid wil; but where it is 
gnifies 0 pa 
Geet rey pa Pc pr 
| whether be left» will or not, 


hetaerd’ ieesta™ kignifies personal. property ap. 
went Bennet oe eis recat” Ef 


which n : 
‘payment ee . contd be 
o. ward eee etic’ 


$1192, Con. 
aol. Act. 





119 X.Y. 08 
® App. Div. 
wn. 
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4, The word, “will”, signet she will and testament, 
and includes all the codicil 

5. The expression, ‘letters of administration”, includes 
letters of temporary administration, 

6. The expression, ‘‘testamentary trustee”, includes 

every except an executor, am administrator with 
the will annexed, or a guardian, who is designated by s 
will, or by any competent authority, to execule = trast 
created by a will; and it includes sich an executor or 
administrator, where he is acting in the execution of true 
created by the will, which is separable from his functions 
4s exeoutor or administrator. 

7. The word, “‘surrogute”, where it is used in the text, 
or ina bond or undertaking, given pursuant to any pre 
vision of this chapter, ineludes every officer or court vested 
by law with the functions of surrogate, 

8. The expression, “judicial bape) where it it 
applied to an account, signifies adecree of a eae 
court, hei Ee ere hn eee reins 

marties to the special proceeding, either for 
ee certain purposes specified in the statute ; i pore 
thus made conclusive is sald to be “judicially. settled". 
7 ine ee weno ares ri] 
surrogate’s office, for 
Sisclosing the act of the ae accountin, aod the coe 
dition of the estate orfund in his hands, and not made the 
judicial settlement, 
Xpression, ‘upon the return of m citution” 
sed ina provision requiring an act to be 
"8 relates to the time and place 
ble, or to which the 


supplemental citation, 
No be, t t has not bees cited : 


* person interested”, where it isused 
: ate OF 8 tat includes 
ton entitled, either absolutely or 
{he estate oF the proceeds the 
nd, oi 


disputed ; unless he has 
decree, or other final determination, and no 


em on tof kin ay jn all those 
ies ns of law relating to the | 
personal property, Lo share in the unbequesthed residue ef 





CITATIONS. 28 


ment of debts and ex- 
ry a “heh it 
rty™, includes 

estate, interest, and right, Tapa or ‘equitable, in aaa, 
fenemants, of ‘or hereditaments, except thowe which are deter 

mined or extinguished by the death of a seized or 
thereof, or in any manner chtbled thereto, ‘tod 
those which are The 

“inheritance”, 


survives a decedent, other than real 
2 dine in stay “an ones and includes a right Cat 
special statutory provision an 
bared i upon 


Spud i 
Provisions rdating generally to the proceedi surrogate’ 
courts, and to po teh hat pray obey i 


Awnets 1 erviee, deroot | appearance, and foladar of 


A perv 
ieeueer as 


: — daffsurstore yoartians, and extender 


ference. 
“euforcement therwot. Caste 


ARTICLE FIRST. 


Process, Axp Srnvick taemnor; Arrramance, axp 
Jorpen ov Issve: ; Misoxniarnous Regu- 
BATION’ oF Practien. 


‘WIE Process; how executed ge7, Th; infant, ete. 5 
\' an : : didonnt requirement te 
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or so intended are duly cited, in nny manner pre- 
Serlbed by Ine, the Gocree hinds them, us if they. were 
named therein. A petition. duly verified, Is deemed an 
affidavit, within the meaning of this vection. 


©2519. A citation must be made returnable upon « day 
certain, designated therein, not mere than four months after 
the date thereof; and must specify whose estate or what 
subject-matter is in question. Tlie nines of all the per- 
sons to be cited, ms far as they can be ascertained, must be 
contained in the citation. here the name, or part of the 
name, of either of them cannot be ascertained, that fact 
must be Mated in the citation 


$2520, Except where speclal provision fs otherwise 
pad law, pes «citation, as te ee must 
upon an sdult in, or an infant of the age of 
fourteen years or awa, by delivering @ copy thereaf to 
the person to be served, or by leaving a copy at his resi- 
dence, or the place where he sojourns, with a person of 
suitable uge apd discretion, under such ‘circumstances, Nhat 
the surrogate has reason to believe that the copy came 
to his knowledge, in time for him to attend at the return 
day. A citation must be eo served, if hin the county 
the surrogate, or sn adjoining county, at least eight days 
before the return day thereof ; if in any other county, at 
Teast fifteen days before the return day; unless, in either 
case, the person served, being an adult, and not incom- 
assents in writing to. service within 4 shoster time. 
person, igh a party to the special proceeding, 
may serve a citation, 

§ 2521. Where it appears, by affidavit, to the satfsfuc. 
tion of the te from whos court a citation sued, 
that proper and at nt effort has been made to serve It 

aresident of State, aa prescribed in the Jast see 

; and that the perion to be served cannot te found, or, 
if found, that he evades service, so that {t cunnot be made > 
the surrogate may make an order, directing that servic 
thereof be made, as prescribed in section four han 
and thirty-six of this act ; and the provisions of th 
and of section four hundred and thirty-seven | 

>t 


to the service of a summons, apply tot 
cert Pursuant to an order made as pre 


$2622. [Amd 1681.) The 
court a citation is issued, = wake as 








2626. [Am'd 1882.] Where service {s made by deliv. 
a ‘of the citation without the state, purstuant to 
es preseribed in the last section, it must be 


26. Service of = citation must be made upon an in- 49 Hens 
der the age of fourteen years, a person judicially de- 
be petent to manage his affairs by reason of 
, idiocy, or habitual dronkenness, or a corporation, in 
manner prescribed for personal service of n summons 
‘such & person, oF upon a corporation, in article first 
title first of chapter fifth of this act. 
27. Where a person, cited or to be cited, isanin- 3 Dem. 1a, 
‘age of fourtcen years or upwards, or where tho 
in his opinion, reasonable grounds to believe, 
- cited ted be cited, eres inkard, 
any cause mm ineapable tely Lo protect 
rights, lth not judicially declared to cae: 
manage his affairs, the surrogate may, in his disere- 
‘with or without an application therefor, and in the i 
of that person. make an order requiring that a copy 
of the citation be delivered, in behalf of that person, to a 
person lel in the order; and that service of the 
citation not be deemed complete until such delivery. 
Whore the person, cited or to be cited, is an infant under 
bay of fourteen years, nt a Sn ely pecans 
incompetent tomanage his affairs, by reason of lunacy, 
or habitual drunkenness. and Mie wastppale Tina cee 
son 


infant orincompetent person, is adverse ¢ 
fant or incompetent person, or that, f 
Hot & fit person fo protect the latter's ri; 


may likewise make such an order ; Pp 
erty, ‘separate order, mace in lik er at any stage of 
the proceedings be may appoint aspecial guardianad Htem 
to conduet the proceedings in of the Incomy 
person, 10 the exchusion of the committee, and with 
ame powers, hd subject to the same 
mittee of the property. 
BHIS. [Am'd 1596, amendment (0 teke 
anu ¥ a party of fo 
ADA 
mt, i person 
. the courts of 
to ponish bir 








+ file a written petition or answer, containing a plain and 
‘statement of the facts constituting his claims, abjec- 

on, or defence, and a demand of the decree, order, or 
ther relief, to which he supposes himself to be entitled, 
‘he surrozalé muy require the petition or answer to be 
brified, and = copy thereof to be served upon any other 
@rson interested. “ A party who falls to comply with such 
‘treated a3 a party in defdult, Except 

such & requirement fs made, or in a case where a 
(ritten petition ix expressly required by this act, a petition, 
the anawer thereto, may be presented orally; ia which 
‘the substance thereof must be entered in the records 


& 2624. The provisions of sections five hundred and 
wenty-three, five hundred and twenty-four, flee hundred 
nd twenty-five, and five hundred and twenty-six of this 

toa tion made pursuant to this chapter, 
nd petition or other paper so verified, where they 
balks eo in substance, without regard to the form 


§ 2635. Whera ion of this chapter, or an order 
uude pursuant to 4 provision, directs the publication 
|. hotice, or other paper, or the service thereof 
¥y publication, the publication must be made in a newspa 
‘ in the county. The surrogate may, also, 
|. direct the publication thereof in any other 
Sires in the apes or another soonty nt be 
© le purpose of giving notice to the per- 
to he served nek Ae no plantar 
lisfied in the county, the citation, notice. or other paper, 
aust be published in newspaper printed at Alban: 
Jegnl notices are required by Iaw to be published,* 
& 2636. In either of the following cases, a citation, no- 
‘or other paper, directed fo be published by a provision 
chapter, eee madé pursuant to such a 
ion 


ing is instituted fm the sur- 
county of New York the county 
es, or the order for publication is made by the sur- 
‘of either of those counties. 
‘the estate of & 
mal publication 
the diseretic 
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$2539. U the lication of & party to a special 20Cir. Pa 
proceeding, Pang as oor by aflidavit, to. ihe salistetion bid 
of the surrogate, that the testimony of a witness in his 
county, who is #0 , sick, or infirm, ax to be uriable to 
attend before him to be examined, ix material and necessary 
to the applicant, the surrogate must, where the special pro- 
jing was instituted to procure the probate or revocation 
of probate of a will, and, in any other case, in his 
discretion, to the place where the witness is, and 
there, ax in open take bis examination, Such a 
notice of the time and place of taking the examination. as 
the rt ed prescribes, must be given, by the party apply: 
in , to each other i, exert a party who has 
as required by the citation. ‘The surrogate 
his diseretion, fequire notice to be given to 
interested. 


§ 2540. [Am'd 161.) In ‘a.case specified in the last sec- 
tion, except that the witness is in another county, where 
the witness is a subscribing witness to a will, if the surro- 
gate has reason to believe that the witness cannot 
attend him, within a reasonable time, to which the 
hearing“may be adjourned, he may make an order, direct- 
ing that the witmess be examined before the surrogate of 
the county in which he is, specifying a day, on or before 
which a certified copy of the order must be delivered to the 
Latter surrogate ; directing notice of the examination 
to be given to such persons, and in such manner as he 
thinks proper. A copy of the order, attested by the seal of 
he Maur Getguated & mth) ses by aa to the 
earrogate in ler, together with the original 
ill where the testimony relates to the execution of = writ- 

7 latter surrogate must thereupon, on the day 

the order, or on another day to which he may 
ination, take th mination of the wit- 


oseme 6riginal jurisdiction of 
examination, stark re 


2541. The stenographer of a surrog: 
the direction of the surrogate, take ful 
coodings, in which oral proofs. 


vscept where the surrogate otherwise directs The testi- 





Bc 


258 HEARING 8 2548-456 


mony must be legibly written out at length | 
iis Doles ; and the minutes thereof, a8 80 es . 
after being authenticated, as prescribed in the a 

be filed iu the surrogate’s office, ap ~ 


§ 2642. (Amd 1881.] The minutes of | 
ten out as prescribed in the last section, or taker | 
surrogate, or under his direction, while the witness i tsi 
rng. must, before being fled, be authenticated by the 

ure of the stenographer, referee, the 
clerk of the surrogate’s court, as the case may be, to the 
effect that they are correct. 


§ 2548. In the city und county of New York, in th 
corinty of Kluge wot a any other estats ean 
visors so direct, the minutes of testimony writt 


the stenographer must be bound, at the 
county, in volumes of convenient size and shape, inda 
“Stenographic minutes,” and numbered 


Upon the record of a decree made in any contested: 

the surrogate must cause to be made a minute, wo 
each volume of the stenographic minutes, and to the 
thereof, containing any testimony relating to the Xs 


2544. A person is not lified oF exetised, 
erent 
therein, whether it is beneficial to him or otherwise, 


= 
sim of art fast OF fuck 


ing a finding, or refusal to find, upon 


‘ey. in a case where such an exception may 
: A 


the court Lhe a trial, without of x. 
f rescribod in article thind of tithe frst of 
‘The provisions of that article, relat 


ore & surrogat 
i us o judgment, and a 
in the surrogute’s. office. 
ust file in his office this 


ale, 


ant, 3 pres 

onder shall'n 

jecting evidence, unless it appears to thé: 
that the exceptant was necessarily p 











a in te rt, is 
Bap w hael order ora docten 
au acogans is SSCS 
te ml or must seals sachs ay 
nust be recorded in the same book, and is deemed 
f the decree, = 
A decree, directing payment by an ban 
trator, or testamentary trustee, to a creditor of, or 
aeees Do. the estate or fund, or an onder, per. 
creditor to issue an execution ug: 


DIE Gt datecmlaaiion of ino ghts of the 
special proceed! 


oe administrator, t upon an Cia 
a owelave evidence that re are su 
‘his hands, to satisfy the sum which the decree 
unto ayo for which the over permits the exe- 


3. Where a decree directs the payment of a sum 

into court, ae Ge Gee ad elt asain 

© ‘® court, 

Riereestce ba foal ‘Tanah bape cobb ap- 

lor, ‘one OF ‘more transcripts, duly atteoted, ‘stat- 

with respect to the decree, which are 
by law to be en int docket 

Judgment for a sum of money is 

‘court, re far a3 the peer tatt of law, directing 

ies, are 3) le to ose a decree, eee ae 

‘whom transcript is fen ted, must, upon 

of ee “meinily Ne it, and docket the 

r ke!-book, kept in his ee 


Jaw for docketing a ecement oo of 
i ‘Phe docketing of ich N decree has tha 
mind effect, the lieu fhereat may ho suspended ar 
d decree may be assigned or eatistied, as 


{Amd 1895, amendment to take effect 


Ar decree, directing the payment of a sum of Sol ah 


eee Sele O88 CF mare parties, may be enforced 
party direoted to * 
be issued by the ” 


judgment-debt 
je wapreme court, and the pro- 
ly to an exeention issied from the 





nt 
ue 


l 
i 


8.2667. E. 
made by Jaw. ensts «vw 


2 Core we... 


‘S84, Power of ‘int 
sae Pees eee 


‘287, Judgment or onter 
2563. Award of Jury trial upon 
reversal in probate 


comes. 
bere heard: pro- pee 2580, Costs of appeal. 


party aggrieved may appeal from = decree ¢ Dem. et, 
surrogate ibed In this 


-court, in & case 
article, exeept where the decree or order of which he com: 
plains was rendered or made upon his default, 

§ 2669. A creditor of. or x person interested In, the 
ite or fund nffected by the decree or order, who was not 


previously acquired ; may Intervene and sppeal, as 

prescribe fn a The facts, which ae a 
|, must be sh 

ind & copy thercof served win dis holler ot 


2570. een 1895, amendment fo res effect January 1, 145 8.%. 64 
-} Ap wee tothe appellate di the kupreme 
Sout tag’ be Gakta from i Gaecoa of e surrogate's court, oF 
{rom an order affecting » substantia! right, tmade by a sure 
gate, or by a surrogate’s court in a special procs Me 
§ 2571. An appeal, taken from n decree. brings up for 
feview each intermediate order, which is specified in the 
notice of ae appeal, and necessarily affected the decree, and 
shich has not already been reviewed by the spell court, 
@ separate appeal taken from that order. 
26572. An appeal by a party must be taken within 
ty days after service, upon the appellant, or upon 
= pier if siy;who ‘appeared ic tiene - peste 
of acopy of the decree or order fi 


the 

een and 8 written notice of 0 thereof. 
person who was not a party, taken as pre- 

aa article, must be taken within three months 
pellant's 

means of an assignment or conveyanos 

fn which case, the appeal must be taken 

limited for the taking thereof by the assignor 


rty to the specia proce ding im thy 
jurrogate’s court, and exch person not 
ea to have, in the subject-matter 0} 
interest, fabich ie Airect y aifected 
appears 1 iH the fuceok the pape e 
frvoaate ee has become manifest in Wie course of 
he proceedings taken therein, must be made a party to the 
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dinzs to enforce the decree or order appealed from, 
bed rv seton one thea three hundered and ten 
Rie Lg Maley a rieepect to a perfected appeal from a 


[Aun’d 1895, axeendiwent to take et Panay 24 Mine. 288 
Ta whe apgaliats divhion of the Oe ‘conrt the 
PRAOPA RAV asL TOES ulotiee or an ordlx'of & 
‘s court inust Le entered with the clerk of the na 
te divisioc, aud a certified copy thereof annexed to the 
rs transmitted from the court below upoa which the 
» ae Pieter be tran-mitted to the court from 
7 was takeu, and the Sores shall enter 
mde or order necessiry to OuUTy jotermination 
the aypell lata divinton fato wffecs 


§ 2686, Whore an appeal is taken the facts, the aN. 
le court has the same re to decide the questions is 
Which the surrogate had ; and it may, in its di 
receive further testimony or documentary oan Wap 
d pac itf a referve, 
$2587. The phe court may reverse, affirm, me 18N.Y. 17 
0 YBa Aire oe onler appealed: rape and each 
order, specified in the peal, ebich it tr- 
law to review, and Hf to any or all of the 
FY OF proper, grapl s Hew 


Ws 
vs, ax prescribed in tithe firm of chapter twelfth of this 
Tespect io an appeal from « judgment, 
Bhs [4im'd 1895, amendment to take effret January 3. § 198. Co 
re Lhy reversal or inodificntion of adeeree by the tol. Act. 
ppellute court ix founded upon a question of fnct, the Viosk. 
court mart, if Ueappeal was taken froma decro Pe's 
to ndmit a will to probate, or to revoke 
|, make an onder, directing th tele bya, 
eations of fact, arising uy 0 
ar aati 
ly, the questions of fact to be See 








LETTERS GENERALLY. ait 


afterwards ixsiter?, ‘oftier, e 
a hae 
were afierwards issued, done in 
j. before notice of the letters first issued, are 


-tamentary or 

, and successive or su] 
pon the same estate, the 
reckoned from the issuing of the 

eee 

or any subsequent 
in section two thousand 
“four of this uct, or by reason of the 
"s court, to ieue the same, 


security in the full amount 

direct that any securities for 

longing to the estate or fund 

to be delivered to the county 

subject to the order of the tras. 

the surrogate, with a trust com- 
Sain Yeas tana; Oho ectropuie any Oe 
i le, the surrogate may fix 
bond with respect to the value of the 

the estate or fund. A security thus 

‘not be withdrawn from tho custody of the 
jasurer or trust company, and no person other 
‘treasurer or the proper officer of the trast 
receive or collect any of the principal or 

e thereby without the special order of the 
Yn the eppropriste book. Such an order 

favor of the trustee appointed, only where 
Dood has been given by him, or upon proof 

or fund hes been 20 reduced by payments or 





8 Mise. 142. 
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whom notice is to be given; or, if he bas not appeared by 
‘an altoroey, upon the party, in like mannor as a Notice may 
be served upon an attorney in a civil action, brought in the 
Supreme court, But where the attoruey or purty to be 
ne eae eee the Linon sees 2 oF where 
attorney for a a8 diod, smd no ott 

Dette ty eerttrem ted tx the surropalc’s citer the 
eRe oe may, 1 tat La are As Soe - that 
party; ormay require notice to ven to in 
ioaniner wicks he thinks proper. skew 

8 2682. Section two thousand five hundred und ninety- 
‘three of this uct does not affect any proceeding in favor of 
or agninst an exeeutor, or an administrator in chief, where 
temporary administrator of the same estate bas been ap» 

inted, a8 otherwise proscribed in section two 
Thousand six hundred and serenty-throe and section two. 
Thousand six hundred and seventy four of this act, 

§ 2683. Each provision of this chapter, imposing « 
duty or ‘upon a temporary administrator, inte 
Be etscatats oe dstcicce hin nesters oon 


upon the power or authority with respect to such 
a ae 


inistrator, or his sureties; applies to a 

ib or special administrator, appointed before thiv 
chapter takes effect, and his sureties ; except #0 far ns it is 
Tepugnant to the provisions of law in force, when the col- 


lector or administrator was appointed, or to the 
Jatters tosueh toxin 


ARTICLE SIXTH. 


Reyocartox oy Lerrers TestamenvAny AnD LeTTERs 
OY ADSINISTHATION, 
$ MAL Revocation ofletter.upon — § 0680. Application by executor, 
‘of will, or revoca- ce, for revestian ol 
of pro ete. letters. 
2885. Revoration of letters for 2590. Proceestings therenpon. 
walification, mis «YUL. En what cnece letters ay 
Lact, ec de ied without @ 
(2680. Petition; ‘eltstion there fa 
‘sgn, excentore ray 
Bay, Bes doce. et were letters OC oe 
“Hot to affect torte fevoked. 
mentary trusts, ‘2003. In other cases, succemor 
to bo ayppotnied. 
§ 2684, Where, after letters of udminiviration, on th 
k prone of intestacy, have been granted, « will is admitted 
‘t probate, and letters are fssued thereupon; cr where, 
after letters bave beep issued upon a will, the probate 
thereof fa revoked, or a subsoquent will is admitted to 
4 gud letters are issued theroupon; the decree, 
eae or revoking probste, must revoke the former 











~ § 2686. In either of the following caves, u creditor, or 
joterested in the estate of a decodent, nay present, 
surrogate’s court, from which letters were ised 10 





2 
$ 


Dem. 
La, Bh, 
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i 

atl of the enretles {1 taken as 2 Dem, a 
era 


in chapter, may ta 
court, SGeaying to Laveleased from responst Oni fy ME Mie, 196. 
account of any fnture breuch of the condition of 
bond ; aod that the principal in the bond may be cited to 
show cause, why be should not give new sureties. The 
| must fasue a citation accordingly. 
| $2601. Lif ioe fd return of a citation, issued as 
in the isst section, if the principal in the bond files 
La the s1 office a bond in the usual form, with new 
sureties to the satisfaction of the surrogate, then or within 
such a reasonable time, not exceeding five days, as the 
‘surrogate fixes, the #1 must make @ decree, rel 
the petitioner from liability upon the bond for any subse: 
‘quent act or default of the principal; otherwise he must 
revoking the delinquent’s letters, 
102. Where two or more co-executors or co.admin- 19 Abb. N 
respecting the custody of money or other © 4 
property of the estate; or two or more testamentary 
trustees or guardians of the property disagree, respecting 
custody of eer other Property elas to 
ce or an estate which is ee i = a narge 
surrogate may, upon the application of either em, 
rel geritoro ‘person interested in the estate, and proof, 
idavit, of the facts, make an order, requirin, 
cause, why the surrogute should not give directions 
in the premises. Upon the return of the order, the sur- 
iy. in his (ea rat = au ged 
any property o! ‘estate or fun deposit a 
in the foint custody of the executors, adminia- 
s, OF testamentary trustees, a8 the case re- 
‘subject to their joint order; or that the 
be ted in a specified snfe bank or trust 


f 


3 


ny, to their joint credit, nnd to be drawn out upon 
order, Disobedience to such # direction may be 
i 45 & Contempt of the court. 


decree may, in the di: 

Romcanctt for all aaa id 
; and to pay and deliver o 
4 in bis “bands int the x 
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fn article first of this title, the surrogate may, ins his dis 
cretion, entertain or decline to entertain the application. 
te 2687. wise the return of 2 citation, fasued es pree 
bed in the last section, if the objections, or uny of them, 
axe established to the surrogate’s satisfaction, he must make 
& decree, revi ‘the letters issued to the person com- 
plained of. But the surrogate may, in his discretion, dis 
Poaceae aaa ality tp lation So eta 
requires, aod may ho letters unre- 
yoked, in either of the fol cases ¢ 
1, Whore the case is within subdivision third of the Inst 
rection of the sut te or the 
provision |, snd suitable amends made to 
ach pence injured by the neglect or refusal to obey it. 
2. Where the case is within subdivision fourth of that 
section, if the Aba cited is entitled to letters, notwith- 
sanding the false suj 


urgestion. 

8. W the case is within subdivision fifth of that 4.%. 9 
section, if —“ eee Bet ren a Beg 
Ot excondl! ve days, a ) aa prescril in articl 
Srst of this title. 

§ 2688. Where an executor or administrator is olso a 
lestainenlary trustee, a decree revoking his letters doc: not 
affect Is power or authority us testamentary trusts, excupt 
in the case speclally prescrilied for that purpose, in title 
sixth of this chapter, 

§ 2689, An executor or administrator may, at any time, 4 Dem. it, 
ae (o the stirrogate’s court a written petition, duly yerl- 7 Hun, 96. 

|. praying that his account may be judicially eettlod ; 
Mat a decree miy thereapon be made, revoking lis letters, 
and @iscluirging him aecordingly ; und that the bame per- 
sons ray be cited to show cause, why such «decree should 
‘wet Be trade, who must be cited upot a petition fora judi. 
cial wettlornent of ils account, as prescribed fu article seoond 
of title fourth of this qliapter, The petition must ect forth 
‘he facts upou which (he application f# founded; and it 
east, inal other ressitcts, conform fo « petition praying 
for fodicial settlement of the account of an exccutor oe 
edminietrator. ‘The surrigate may, in his discretion, cn. 
tertain or decline to enteriain the application. 

§ 2690. If thie surrogate entertains an application, made. 
& proscribed in the last section, the proceedings thereupon 
toet Ne, in oll respects, the aaroe, a8 upon a petition for a 
Judielal cottlement of ~ itiouer’s uccount ; oxcept that, 
wpon tho hearing, the surrogate iaust rst determine, 

reaso.s8 oxiat Yor granting the prayer of 

‘the petition. If he determine: that they exist, he must 

an order accordingly, und allowing the petitioner to 

acewunt, for tho purpose of being discharged. Upon his 

nooounting, Beocowssn money which ts found 
tobe due from him to the cstate, and delivering over all * 

bedks, papers, ond other property of the estate in his hands, 
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CrRROM, ASG HO Jose Minn twive the value of the assets of 
the estate minaiiiny Uaadmtulstered, 


ARTICLE SEVENTH. 
Foxnion Wis; Axcienany Lerrers. 
1 BL Testamentary dispositions; ciliary letters mna€ trans 
Tae govern. ill want 
$05, Ancilay iciers upon for. 2 F701. M4 ew they may De 
san, 1a yn Poin ert ot Aoet teenaiatebooe 
sn. To im eliy Tatters 


gos. rin ttt 
fai. Porvons ‘acting aader an> 
§ 2694. The validity and effect of a testamentary dis- 
geaites of real property, situated within the State, chit an ee” = 
interest in real property #0 situated, which would’ descend 
to the heir of an intestate, and the manner in which such 
Property or auch an interest descends, where it fs not dis- 
posed of by will, are regulated by the lawa of the State, 
regard to the residence of the decedent. Ex 
special provision fs otherwise made by law, 
validity and effect of a testamentary disposition of am 
other property situnted within the State, and the owpershl 
and d ition of such preperty where ft is not disj 
of by will, are regulated by the laws of the State or country, 
‘of which the deceient was a resident, at the time of his 


8 2696, [Amd 1988.) Where a will of personal property 6 Redf. 7, 
manic by a person who resided without thisState attatinie 1d. 333. 
of theéxecution thereof or at the tne of his death, has 2,01 Pra 
doen simitted to protate within the foreign country, oF @ Dem, 42, 
within the State or the Territory of the United States, where 15 Civ. Pro 
it was executed, or where the testator residec|.at the time of P's y, oq, 
his death, the surrogate’s court having iction of the 
State, must, upon an appliestion made rescriby iia 
article, parempanied by 8 copy of the will, and of the for- 
eign letters, if any have been fasued, authenticated aa 
renoribed in this article, record the will and the foreign 
irs, and issue thereupon ancillary letters oe 
or ancillary letters of adtministration with the will annex 
ne the case requires, 
2606. [Am'd 1681, 1883.) Upon application by the 76 iuu, aie 
ee patie = Bontates peice ee by Beat 
authorized at “infact made as preecribed in this arth 
ele, to & wirroyate’s court having jurisdiction of the estate, 
sores the presentation of a copy, authenticated as pre- 
in this article, of letters of jdministration upon the 
ite of m decedent who resided at the time of his death 
‘Without this State but within the United States, granved 
Ishin the State or Territory where the decedent vo resided, 
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2611. ins 1893.) A will of real or personal prop. 5 Dew. 20) 

a evpees! ng prescribed by the laws of the Stair, or o 196 N. ¥_ «1, 

, exeouted without the State, and Hun. & 
8, the dominion of Canada, or the 
‘Of Great Beitaln and Ireland, ws prescribed by the 
ws of ihe State or country where it is or was oxcented, or 
Spee ay property Lahed Le ran not a resi- 
the laws of the testator's res 
rived a peaaeibedt in this article. The 
prorat the validity of tho 
[xeoution thereof, ios tho validity or construction of any 
sion contained therein, is not affected by a change of 
16 testator’s residence mite since the execotion of the will. 
ilies only to 3 will executed by a person 
eleven, tighten hundred and seventy <x, 
jot invalidate o will exoonted before that date, 
which would have been yalid but for the enactment of sec- 
tions onc and two of one hundrel and eighteen of 
‘the laws of cighteon bi and sevent excopt where 
auch a will is revoked or altcrod by 9 wi at thoes Bee 
fions rendered valid, or capal being proved as pro- 

soribed in this article, 


2612. [Am'd 1893.] No person ik competent to serve y Mise 43% 
ai Meine who, at tho time the will is proved, is: 


Tneapable if law of making a contract, 

Under the age of twenty-one years, 

An slion uot an inhabitant of this State; or 

Who shall have been convicted of an infamous crime; ar 


Who, on proof, ia found by the surrogate to be incom- 21 Alise. 17. 
petent to execute the dnties of such trust by resson of 
drunkenness, diabonesty, improvidence or want af 

» Ifany such person be named as 
or if all the ms named therein a 
it, letters of administration with the will annoxed 
issued oa in the Psst of 7M of the executo: 
Miomncing, A surrogate, in his discretion, may refuse to 
Jettors testamentary or of ai qt 


$2613, 
ago, or an alien feet 
re the extention of the provixi: 
jotad, he ahall be ontitled, on application, to 
Hees, testamentary, to beissuol in the su: 
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left, surviving him, any yerson, who would be entitled to 
the Facets Will, if the decedent bind died 
vol ep @ citation must be ainssted where tho will relates 








2617. [Am'd 1894, amendment to tale effect September 1, 6 tedt. 
weep days not cited, who is named ax 2 Dem. 160 
ees in the mill proponnded, oF as exoonter, 1a.0a8. 

oF any other paper porporti 
bbe.a wil of the or wh eee ae ee 


ining or defeating the will, may appear, ony at ib 

Plection, support, or oppose the application. A ‘A pero 20 
erty to the special proc 

fa doca yt fc foot & rE oper 

son unl «he so becomes 0 party. And in case the will 

propounded for ite is oppo: due and timely notice 

wt the hearing of the objections to the will shall be given, 

neh manner na thé surrognte shall direct, to all persons 





in being, who would take nny interest in. any property, 
under the nawOf the Will, and to the exdculor oF 
execators, ‘or trustees named therein, if any, who 





havo net appeared in the proceoding, and any decrve in the 
> se, Dear pot affoat t the rivht or interest of any such 
person ‘bo shall be ao notified, 





Tapani; 
i aaa 
atl iu 
Hai : 
tid lil Aa 


‘Ma Han, 617, 
6 Civ, Pro, 
ts 
fis, 
Conn, 4, 
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's court the testimony of any witues shall be 
takes by or on commission, the same, together with the 
eormnission on which itis taken, shall be duly filed in the 
idlice of the surrogate but need not be recorded, The testi- 
moaty, or other proceeding duly taken to be used before the 
surrogate or ‘court, by # stenographer, shall be 
filed and need not be recorded. 

$2621. A lost or destroyed will can be admitted to 
probate ina ’s court; tut only ina case, where a 
ee oat the will could ‘be rendered by the 
as prescribed in section one thousand eight 
handed. end sixty-five of this act, 

§ 2622. Before admitting a will to probate, the surro 
agp must st Inquire ure particularly into all the facts and eireum- 
iafied of the genuineness of the will, 
aod the’ re patoeee of its execution, ore admitting # written 

vill to ro ae the surrogate may, in hia discretion, re- 
circumstances attending the execution, 
es. the possession thereof, or any of them, to be 
by ata, or the testimony, at the hearing, of 
fe eet Sei Tecolved the will from the testator, if he can 
iuced, and, also, of the person presenting it for 


2623. fit rs to the surrogate that the will was 
ds eae ‘and that the testator, at the time of execu 
ting it, was in ‘all Tespects competent to make # wi nd 
not under restraint ; it must be admitted to probate, as « 

onal property, or 

» and the petition and 

must be recorded accordingly. The 

Rieger it to probate must state whether the pro- 
bate was or was not contested. 


§ 2624. Butifa puts in issue, before 


acne the validity, construction, or effect of any r 


‘personal property, contained in the wi 
at of the State, executed within th 
Togate must determine the question, up 
cree ; unless the decree refuses to ndmit 
by reason of a failure to prove any 
in the Last section. 
26265. Where the surrogate decides a) 
fi ‘of the proof, or against. the di 
pte the constraction, vali 
ta if bs ue aan in th 
required by either part snust eater in ‘the min- 
eae the eed iis of his decisi 


1 Dem. 0 


6. Probate 5 how far conclusive ste personaly. 1 198. ¥,20 
L cs, A decree adzuitting to probate a will 
personil property, madeas prosesibed i 
Bee BS an adjudication, upen 
mined by the surrogate parsasnt ¢ 
wpen appeal, or revoked by tho surrog 


reversed 
dana action brought ander section tweuty-six hund 








Ps 
Hl 


ie BE Huy 
ce 
su Bee ae 


TON. o 
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2689. A tranwript ofc will of real property, proved 
renee court of the State, oft competent 
fiction, and of all the notices. process, and proofs rel 
to the same, must, when duly exemplified, be recor 
Held “ any person iene therein, in the 
surrogate’s court o| gi ay in which real property of 
‘the testator is situated. if 
$2631, The exemplification of the record of a will, 
proved before Belode of the former court of probates, 
and recorded fn his before the first day of January, in 
the year 1785, certified under the seal of the officer having 
ey a the record, must be admitted in pire A in any 
nay it has been made to appear that diligent and 
fruitless search has been made for the original wil 
$2632. [Amd 1881, 1894, arwemiment lo take fect Septem 
ber 1, 1894.) Am exemplified copy of the lest will and tentn 
ment of any deceased person, which hes been smatted to 
tha Ge will of Teel or persouul property, or 
Gf both, and recorded in the office of the nurrogite in any 
county of this Biate, before the first day of January in iu 
‘ightecn hundred und sixty-five, shall be ited 
Penne in any Sen the courts of this State, without tho 
and ‘on the probate thereof, and 
shall have been recorded or not, with 


eh 

the original of such will had been ‘produced 

such court = ‘Aad the recording of such wil 

Shall be evidence that the same was duly admitted to pro. 
bate. wi the Br a will witch 
‘botore january, in year eighteen 
ba and sixty-fi we beets yd before the cerrogato 
otprebat,rther leer ex ercising the like juris. 


Hine 


‘of another State must, when certified by the offieer 
lav, when the certificate wan made, enstody of 
in ovidenco as if the original wil! 


a 


i 
Hee 


: 2 1881, 1882.] A will of real property, whic: 
time, either before or after this’ chapter 
Iv in thesupreme court, or the court 
fore & surrogate of tht St 
paged Hordto, or eailorred theres 
‘an exemplified copy thereo! may be. recorded fa tha 
‘the clerk or ii regis rath res, of 
contin the State, in the 
the will proneny, the 
i annexed must 
f, 10 be 80 recorded, 


ie 


ye beactzes Tas | 


sither before or after this ler takes 
Tike manner recorded in igen of th 


apy county, Such record or an exemplitk 
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he eee Tu either et the followin a mb Meat,’ 
as executor in fe liimseif to letters -" 


wild, hie entitle 
. by giving a bond as prese 
jie J him fins beau established 
jon o8 the gurrogate : 
ae is, that his clreumstances are 


Go not afford adequate security to the cre- 
terested in the estate, for the due ad- 


Js that he fs not a resident of the 
izen of the United States. 

whom there is no objection, except 

is jane Ietters testamentary, 

if be Han an offioe within the Biaie, 

trausaction of business in person ; and the 


ovision, to the effect that he ma; 
Mipuergrte ek y 


§ 2639. A person, named a8 executor in a will, may 
eee nnpeus epilation bran by an instrument in writis 
by him, and proved, and certifi in like 
manner as a deed to be Peete ke the county, or “attested, 
‘ove or more witnesses, and proved to hs saslacaaticn of 
sarrogute. Such a renuneiation may be 
like instrument, at any time before letters pao i 
of eiatie: nati er md b 
any other person in fice oF, after they lave 
ete at revoked, or tc thy ty to 
feed hax , or become a Innatic, and 
acting nobeses or administrator. Where 
50 letters testamentary may, in the 
lion of the surrogate, be issued to the person mal 
it. ‘An instrament specified in this section must be fil 
and recorded in the surrogate’s office, 
ee — Where the will contains a valid power, author- 
selection as executor thercof, of a person not 
bss Wiens the selection must be made, by the person 
ee for that purpose, within thirty days after makm, 
the will a probate sip fefuuit whereof, 
of selec! ina fs deemed to 3 been renounced, 
a fnstrument i in wating, 
signed by the proper 
ae and cet fled, i in ike 
Potala the county, or proved 
of the surrogste, end filed fn (be surro- 
office. Where the will a izes the person, so to 
zélected, t0 act with the cxecutor or executors named 
‘therein, the eae) of Jettors must delayed until the exe 
jod, fixed in this section for the e: 
ection. and, if the se 


; hs after a sele 
prescribed in the leet section, “ny p 


En 





2712 INVENTORY. eT 


atees and next of kin, residing in the conuty where the 
property ix nitaited, und posting a notice in threo cf the 
most public places of the town, specifying the time and 
at which the appriissnent will by tind, mast make a 
ne and perfect inventory of all the personal property of 
the (ostator or intestate; and if in different and distant 
plncca twoor more such inventories na may banecosary. 
making the ok raisemont. ths appraisers must take 
and subscribe an onth, to be inserted ia the invontory, that 
they will traly, honestly and impartially uppralse tho per- 
sonal property oxhibited to them, eccorJing to the best of 
their Knowledge nud ability. ‘They must in the prosence of 
pert ee parties een cytes fog and are 
the propurty exhibited to them, and set down exch 
article ith the value tiereof in dollars and 
cents, in figures opposite to the articles respect, 
i 


$ 2712. [4m'd 1899,] ‘Tho following shall bo deemed 

sects ie, to the executors or atministratora, to be ap- 

d aud distnbuted as part of the personal property of the 
ror intestate, and be incladed in the inventory; 

1. Leases for years; lands held hy the deceased from year 

to year; and estates held by him for the life of another per- 


ton. 
2. The interest remaining in him, at the time of big death, 
in a term of years after tho expirntion of nny estate for years 
therein, granted by him or avy other pernon. 
3. The interest in lands devised to an executor for n term 


Pig for the ent of debts. 
‘Things annexed to the freehold, or to any building for 
tad rernows of trade or mannvfactnre, and not fixed into the 
2 ata honse #0 a8 Ay be eeniia to ry Ronse 
7 erops growing on the land of the deceased at the 
Mme of his death, 
8, Brery kind of produce raised aunually by labor and 
ealtivation, except growing grass and fruit ungathered. 
7. Rent reserved to the deceased whieh had accrned at the 
time of his death. 
8, Debts secured by mor 4, bonds, notes or billa; ae- 
econnt>, mony, and bunk bills, or other circulating medium, 
in action, ‘and stock in aay corporation or joint-stook 
OD. 
9. Goods, wares, merohandive, atenails, furniture, cattle, 
us, MODES Unpald on contracts for the sale of lands, 
and o other species of personal property not hereinafter 
txoeptod. ‘Things annexod tothe freehold, or to « building, 
‘hot go to the exeouter, but shill descend with the free 
bold to bo heirs or devisees, except such fixtures 18 
mentioned in the fourth anbdivision of this section. 
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mont shall also provide that all 

persons claiming under them snl 

‘ment of the sail action, be enjol: 

taining any action or proceeding, or from 
maintaining o defense in any action or © 
‘upon a claim that such wriling ia rot the! st will or 
or either, of the tutitor, Any a 

un'ler this section determi the wri ing pro 
‘the last will and codicil, or either, of the testator, aball, 
application of any fay to said action, or any person clin 
ing through or ander them, snd notice to such 

nw the conrt at special term shall direct, be amended by mid 
court 80 a8 toonjoin all psrtios toxaid action, and all 
claiming under tha parties to said action aa! 

commencement therro!, from bringing or ‘sy 
antion or procsnding impeaching the validity of the protate 
of the said will and codicil, or oither of them, or basea 


nolaim thetsnch writing ix not the last will and ca 
either, of the testator, and from set‘ing up or maintaining 
i mentor claim by way of answer in any setien 
rooceding. When finnt judgment shall hays bees 

r d in such action, a copy t:ereof xball be certified ant 

"s court in whidk 


‘ed to the clerk of the sa) 
such will wax admitted to probate, The action a 
i d shall be commenced within two yenrs atier 
or codicil ns boon wdmitted to probate, but permns 
within the nge of minority, of sn"ound mind, imprisoeed, e 
absent from the state, may Min ee action two years after 
sueh disability has been remov 





' The Union Surety and Guaranty Co. ° 


The Union Surety and Guaranty Coy 


The Union Surety and & uaranty Go, 





2 nil ade 
PROUATE OF HEUESHIP, §§ sttits 


ARTICLE THIRD. 
Paomte oy Haruaumzp. 


1 3004, Holt, otc. may apply to. 5 9487, Deores to ibe satel 
hel efiec! 


frabip. t therrot. 
2s, Felihion Se een 


8), Ta; when granted 


$2654 [Am'd 1892.) Wheron person, ae 
‘property within the Stato, dies ial 
ving Jovined hia real property to. specie 
boirs, or any of thom, or any person donving (tle from 
through such heirs, or sny of them may present to thestt 
rogates oourt which has acquired jarisdiction of the emais 
‘or, if no surrogite’s court bas acquired such jurisdection 
then to the surrogate’s oourt of the county where the mal 
property or any part thereof, is situated, m written ) stition 
daly. veritt bing the real property, aa 
‘the jarsdiction of 
share of the petitioner, and otra 
nt, in tae real property, and praying for 
jug the right of inheritance thereto, am) 
decedent may be cited to to atwend th 
at ngbt. Upon the presentation of agch m 
ust issue a citation accordingly. 


The citation must set forth the 


dcsedient and of the potitioner ; the interest oe 
the pelitiono chime; aud a brief description of the tal 


aat 
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fap rss enti, 


» mast file hix official 
lo the people of the State, and file with the 
peat fred by the surrog 0tleat 

a ie 
property of Which the 
posse-sed and of iad arpa amount to be 
teagon of any right of action, grauted to an 
uinistrator, Ey spocial provision of law, The 
Las the amount of tho ty must be ascer- 
by the exam 2 on oath of the 
py other veep pice otherwise, a8 the surro~ 
Hi oniteiaiee nrc 
ivaharge the trust in 
il decrees and orders of 


imj e 
Abie amount to be recovers, the 61 


Arthur satisfactory security, In cases wi 
in to the intostate consent, the penalty of 
tot exceed donble the amount of the claims 
trast the estate, presented to the See 
Ptice tobe published twice a week for 
‘PBcial State pee and in two nowspay 
| city of New York, and once a woek for four 
(@wspapers publishod in the county where 
Raally resided, ‘and in the county he 
{= intention to apply for letters under thia 
creditors to present their claims to 
i a day to be fixed in such notics, 
© least days after the first publication 
bond so given shall be for lees than five 
‘; und such bond may be incrensed by 
seogate for cause shown. Pending such ap- 
be appoint 


f 


gre 1892.) The county treasurer of each 

Z ew York ond Kings, by virtue of his office, 

B callect nol take charge of the axvets of 
i sestate, amounting to one by 


i = ce 





| 











$2730 ACCOUNTING, ETC. ay 


‘estate, om all the accountings of all the exeeutors or adminis. 
trators shall not exceed five hundred dollars. 


hen by him haa loa! ch 
Be allowed ay oar the papa of aes 
proves by the tslimony of the person to 
ray or, if that person is dead or cannot, alter 
weareh, be smd, by, ‘any competent evidence other 
of his wife. But on allowance 
te ape in this section, unless the sur- 
Mat the obadge is correct and just. |The 
ie, minke in order requiring 

ary bates and file bis Soe orto attend 
under oath, tonching his receipts and 
ots, or touching any other mattor relating to his 
administration of the estate, or any act done by bim under 
color Of his Jottera, or atter the decedent's dentti and before 

‘the lotters wore issued, or touching any persounl property 
owned or bolt by the decedent at the time of hiv death. No 
it shall be made by an executor or adminixtrator by 
hor shall he sustain any loss by the decrease, 
es poles of any part of the estate ; but he shall oo- 
inorease, aud be allowed for such decrease on 
tie nalepetitiaes ncoounts. On the jodicial settlement 
the acconnt of an executor or administrator, the surrogate 
any at Accodnting party fr proporty of the dece- 
dent perished o lovt without the fault of the necounting 


ae 


$2780. ees 1881, 1893, 1895, amendment to take 
Op tho wettlement of the account 
executor cs ee ‘the surrogate imust allow to: hie 
for his verrices, and if there be more than one, a ‘ion 
anon, ree aocording to the services rendered by Te- 
spectively, over and above his or their expenses: For 
Peeiving and Hg aad ing ont all suing of money not exceeding 
T8, ab the rate of five percentam, For 
Searmoast aud paying ont any additions! sums not amount. 
ing to more Ginn ten thousand dollars, at the rate of two and 
one halfperésptunt. Forallsumsabove eleven thousand dol- 
lars, at the rate Bie one per contum, In all eases such allow- 
ance must Le made for their necessary exponses actually 
vad iy them as Sted justand rensonable, If the value 
of the P Dae © popecks of the decedent amounts to one 
teh thousand dollara or moro, over all his del h 
exsoutor or administrator ix entitled to the full compens 
tion on principal and income allowed he 
exeontor or adininvtretor, unless there ar 
in which ceee the compensation to which 
entitled must be apportioned among them nee 
rendered by thom ies 
shall be made in all 


eng0s * 


Atv. Pro, 
PCa. 1m 
a avn. <7 


©. 
See, 295, 
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266 L [ imid 1583.] A person jinted administra 
ee £93) ain are issu 2 iesuod to iio, poet filo his official 5 
bail, oxecute fo the people of the State, and file with the 
burrogate, the joint and several bon of himself and two or 
snore sireties, fa. penalty fixed by the surrogate, hot less * 

an twice the value of the personal property of which the 
Meostent diel posie-sed and of the probuble amount to be 
yy Texgon of any right of action, grauted to an 
special provision of law. The 
ax the a nthe of the penalty must be ascer- 
tained by the roms Py the examination on oath of the 
person, or otherwise, as the surro- 
gute thinks proper. The bond must be conditioned that the 
Raministrater el will “faithfully discharge the trast reposed in 
hin: as auch and obey all lawfal decrees and orders of the 
surcoyzate’s court touching the administration of the estate 
comuitied to him, Bat where a right of notion is granted 
fo an execstor or administrator by syecial provision of Inw, 
if it a practicable to give a bond sufficient to 
ee probable smount to bo recoveret, the surrogate 
, Hecopt modified secarity, and isnuo 
iterated to the proseontiun of such uction, but ro- 
maining the executor or administrator from a compromine 
erie Setion, andthe enforcement of any judgment ro- 
gov red theroin, uniil the farther order ae the surrogate 
oe additional farther satisfactory soourity. In cases wl 
al' the nestof hin to the intestate consent, the penalt 
Be bond need 


ot creditors against the eatate, presented to the surrogate, 
parsuant tos notice to be published twice a week for fow 
week in the official State panes, nd in 


pablished in the city of New York, and once a week for 
%eoss ion two newspapers published in the count: where 
the intestate ununlly resided, and in the county 
XSite an intention to apply for hectea vate ‘aia 
provicion, and no! creditors to present their claims to 
to on or before a day to be fixed in such notic 
be at Jonst thirty days after tho first publicatio 
hereof; but no bond so given shall be for lees tha 
thoasasd. doll and such bond 
onder of the arrogato for cause shown. 
Hic stion, no temporary administrator sh: 
<. p= on petition ne such next of kin. 


§ 2665. [Au'd 1900.) Tho county treasnror of 
New York und Kings, by virtue of his office 
oh nul take ccakigh the assets 
estate, amounting to 


en. AVL. 
heat. 
© Redt. am 
8 Dem, Gi. 
1eciv. Peo 


$S Mun, 168. 





ACCOUNTING, 2'1TC, S13h 


‘of then, then one-linlf of the wholesurplua shall bo allotted 
fo the widow, nnd the other half distributed to the next of 
kin of the tieorased, cutitied under tho provi-fons of thin 


fection. 
. If the docossod leaves a widow, and no descendant, 
eel Lis eg or eae nephew or niece, the widow shall 
entitled to the worplns; but if there be a brother 
or sister, nephew a rs and no descendant or parent, the 
widow shall be eatiled to one-half of tho surplus as above 
provided, and to the whol of the residue if it does not ex~ 
ceed two thousand dollars; if the residue exceeds that som, 
sho shall receive in a {dition to the ono-half, two thonsand 
Tellers, ‘and the remaindershall be distributed to the broth- 
tra snd sisters and tho'r representatives. 
4. Ifthero bono widow, the whole surplus shall be dis- 
tributed equally ie =s among the children, and anch a 


dena reprendt (he 

there be no widow, and no obildren, and no repre- 
sentatives of a child, the whole surplus shall be ‘distributed 
tothe néxt of kin, in equal degree to the deceased, and their 


Sas snrensetalive i. 
If the deceased lenve no chiliren and no representa. 
tives of them, and no fathor, and leave a widow and a 
half not distri! uted to the widow shall be dis- 
teibated in equl shares to his mother and brothers and sis- 
of the representatives of such brothers and sisters; 
pedas hun tear eiicy, the whos sorplus shall bo dis- 
tributed in like manner to the mother, and to the brothers 
nod sisters, or the representatives of auch brothers and sis- 


7. If the deceased Joave a father and no child or descend. 
tnt, the father shall take one-half ic there be widow, and 
the whole, if there be no widow, 

the deceased leave mother and no cbild, desoend. 
ant, father, brother, sister, or representative of a brother or 
distor, the mother, if there tea widow, shall take one-half; 
‘and the whole, if there be no widow. 

9. If the deceased wes illegitimate and leave a mother, 
aud no child, or descendan!, or widow, such mother sball 
take the whole and sba!l be entitled to letters of adwinis- 
tration in exclusion of all other persons. If the motber of 
such deceased be coud, t! © rvlatives of the deceased on the 
parted the mother shall kein the same manner as if tho 

od hail been logitimate, and be entitled to letters of 
administration in the same order. 

10. Where the descendants, or next of kin of the de. 
ceased, entitled to share in his qua 
gree to the deotaned, their shares 6! 

11. When sigh desoendants or 

degrees of kindred, the sur 





ence where the public aduilnistrator of 
New York has jariadiction. 


When thoinrentory is returned, 
teeioy ive the Lond eared AYES 
irstor appointed by a sur. 
cl pada Revs Denel ally a8 the sarro~ 
ee a ne Jesters to. 
spyina tes ‘him, toealleot snd preserve 
stato of the deceased. The surrogate muxt immedi- 
reafter camse notice thereuf ty be published oncein 
for three months, in a newspaper pets in hin 
eaniin tue oficial State paper, il nereome 

bt to administer om wih estate to appear and 
h elaim before the surrogate within a cestain 
be therein specified, not less thau six months after 
of such notice in poe ae 
re snch tim entit tondminis- 
bbe chutes the ire te mnt cane 
notice of rach claim to be served on the county 
trer and may, at the expiration of such time, grant let- 
unl are that he is not sated 


to letters 
ror ot Mminitrsfioa, ‘8 the case may be ae 
‘anting of soch letters, all contro] and authority of the 
¥ treasarer over the estate of the deceased cosse, and 
int doliver all the sesets in his hands to the person #0 
nted after therefrom the expenses spcurred 
uring and the assuts, in obtaining. lottors, 
notios req! |. and s reasonable 
his services not exceeding three dellars 
Lee ts on piers, to be allowed and Can 
of the connty trossurer. 
‘testamentary or of administration bono granted e 
ogi io ay fesmon at or before the expiration of 
specie the notice, then unless it appeor that 
ive already heen granted by some Sasa surro- 
rarest nat toGet a Hoare. of sdininist 
Le eounty treasurer asin other cases, on a 
like bond, with the like soretie:, sod in the like pen- 
aadministrators aro rps § 1 to gixe, The comnty 
rer must epee of such letters and give the bond 
letters and the record thereof, and = 
dp! of sto record, duly certified, are conclasi 


— 











3 Abb... 
168; 76 tan, 
465, 
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dence of the authority of the county treasurer fn all case 
fn which the surrogate los jurisdiction under thts artide, 
‘Tho surrogate mast immediately tranamit tothe ootaptetiler 
ncertitied copy of allsach lettars grasted by him tothe couty 
treasurer, the expense of which mast be paid to bir outof the 
State treskury cu the warrant of the comptrotier. Uatt 
letters of administration be granted’, the county treme 
shall not proceed farther in the administration of amy estelt 
than to pay the funeral charges of the deceased, to ote? 
debts, to take possession of and secure his effects, to sll 
such thereof ax nro perixhable and to defray the exponses if 
tho proceedings required by law. 


$2667. [Am'd 1881, 1882, 1893.] The powers anda. 
thority of the rahe treasurer iv relation to the estate oft 
deceased person shail be superseded: 


1. By the production of lettors testament be 
fore or bubseqnently to his becoming varied Sih Gases 
thority of nn administrator on the same estate. 


2. By the production of letters of administration grastel 
to any other person on the same estate before the 
treasurer became vested with the powers of an 
tor thereon. 

3. By the production of letters of adi n 
by the surrogate of a county is this State of which 
ctased was a resident at the time of his death, 
the county trea~uror becaine vested with the powers 
administrator on the estate of anck deconned. 


Whon his authority is no superseded, 
the executor or ndminixtmitor producing itil I 
f the deceased in his 


bebrought 














: 
Z 


DISPOSITION OF REAL PROPERTY, 


= 


+ purehaaat's bond for payment therenpon, 
‘ator Sonesta ud nay be s0}d, 
‘eonvesAnco of docedent's interest 


EEFE 
se 


oon veyatioe oF 

aiitle amet certain leregutarition ete, 
juption where recordy have Bonn reso 

inte court, . Kifeot thereot, 


i 
H 


on eul6 of unsold property Tay be directed, 
. Brot of elutcas to surpine Poseey 
Deoreo for diniribntion, 


Peers 


‘sotapart for dower: how in 
279, 14.1 ware belonging to infant, oto. 
2597, Edfoet, upon proceedings under this title, of wn mation to fords 


om, airplus ms or sey on foreolomire and other malox; whon paid to 


8. fa,cniw uated, Bs St 
lenses. marrogate'e duty rempecting the mame, 
Zeon: ‘Restidtton, Hor azooha subsequently dlacovered.™ 


$2749, [An's 1806.) Real property, of whieh a dooedent 
ied seizn!, and the interest 0 edent in real property, 


held by him under n contmet for the purchase thoreof, made } 


eithi r With bim, or with a poryon from whom he derived his 
|daterest, may be disposed of, for the’payment of his debts 
[Eeairesera ‘expenses, or for the payment of jadement liens 
sexisting thereon at bis death, nx presoribed in this title; ex- 
sroty whore it is devised, expressly charged with the Py, 
savant of debts or fanoral exposes, or is excmptod from 
exul «ale by virtue of an execution, as presoribed in title 
second of chapter thirteen of thia act. The exprowton 
mses," ns vised in this title, includes a reason- 


$2750, [Am'd 1885, 1891.) At ony time within three 
Fang after letters were first duly granted in the atate, 


& Redt, 277. 


om the estate of a decedent, nm executor or administrator, 3 


~ ether mole or joined in the lette: 

han a tensporary ndministetor, or a person holding ajudg- 

— lien upon decedent's real proporty at the time of hin 
enth. or any other croditor of the decedent, other than a 

‘creditor Aik ® mortgage which is a lien upon ne 


i, May present to the surro; 
Sine lettors ware issued, a written 
Dinying 


RS real al property, or interest in roperty, speci 
Inst section, or so much theroof as is 
‘din reat is debts or funeral expenses, | 
ecrood ag hereinifter provided, for the payment “e any 
Judgment lionw existing upon such land, or some portion 


8 App. Din 
213, 





3.12, Cone 
rely ACL 


§ 1201, Con- 
Fol Act 


994 TEMPORARY ADMINISTRATION, $32675-28% 


ag the surrogate deems proper, ont of eny pope Dae 
in pighande 2 not needed for the payment of 
2678, [Am’d 1593.] A ten aanuncoee 
ens eos. isarticle, PD raiee, elt tea i 
sfler se ae to the ene oes oo into 
osit il oe slong tio this section. 
Was appointed by the surrogate’s court of any’ ae 
York, it must be deposited with a pune with a 
or in a domestic Incorporated trust company, 
the surrogate ; but a natural person. #0 a iE 
pository must first file inthe surrovate’s Ja office a bond ta the 
surrogite in @ penalty fixed by him, executed by the de 
a and two sureties, and conditioned to resdet 
daithfol account and pay over all money received: 
‘upon the direction of any court of com: 
Where the tempomry administrator was by We 
surrogate of the county of New York, the money mum 
deposited in & domest! 
pal cftice or place of of bi nes 
ither special « 
‘dedguated inthe pre i Bone Scaler, 
of funds pald into court. 
§ 2679. If x temporary administrator make 
a deposit ay preseribed in the Inst section, within the time 
therein limited, the surrogate must, upon the sppliealiat 
of creditor or person interested in the estate, 
ry proof of the negiect, make am oni 


recting him to do so forthwith, or ‘35 show tap fe 
warmnt-rf attachment nian bi 


the Cou y of 

ablo three days after issuing it 
the temporary administrator, 
return day 

thereof witht 


other e 
ablo tine, 1iot exceeding fifteen days after 
it nnat be ; ol, in rs ¢ manner, at 
the return day thereo! 
§ 2680, Money iat bya tempo 
prescribed in ihis article, cannot be 
der of the sui 
presented to the dey 
poet ‘two day vas 
given to all the parties to. the special 
the temporary administrator was Seite ee 
therein ; bat not otherwise. 
§ 2621. A notice required to be 


this article, io m party other than the i a 
frescr, moust bo served pan ‘the atic ee sfer 
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an executor or administrator, a written petition, ‘veri. 
fied, prayfag for a docroe revoking those Jetters ; aad fat 
the executor or administrator may be elted to show csuse, 
why adeerce should not be mado accordingly = 

1. Where the executor or administrator was, when he 
ters were issiied fo him, or has since bacon 
or disqualified by law to act ss such ; 
the objection did not oxist, or the pe Et “hot takes 
by the petitioner, or a persoa whom he represents, apea 
the hearing of the application for letters. 

2. Where, by reason of hls Taving wasted or 
applied the money or other asvets in bid a 2 
money in securities unauthorized by Taw, or A a 
improvidently managed or injured the 
to his anaes or by reason of other in the 
execution of his office, or dishonesty, ier 
providence, or want of understanding ; Mets dae 
execution of his office, 

3. Where he has wilfully refused, or, without good came, 
neglected, to obey any lawful direction of Ue sure 
cantained in ndceree or order; or any pi law, 
relating t» the discharge of his duty. 

4. Where the grant of his letters was obtained by 4 file 
“ei ‘of a material fact, 

In the ease of an executor, where bis 


that they do not afford adequate 
interested, for the due 


of ‘the estate. 
6, In the case of sn executor, where he lies removed oF 
is about to remove from the State, and the case is notsae 
on resident executor would be entithed to letter: 


Sea 
the casc of a temporary. adi 


the estate of an absentee, Set ate 23 is shown 
sponte has returned ; or that he is living, te 
uring ond resuming ‘the management ‘of his. 
ty re iuistrator in chief tans be 
1 upon his eatato ; OF that @ committee | 
iSeton ppointed by s competent eourt 
Btate, 


§ 2686. A petition, presentod as prose 
section, must set forth the facts and ci 
that the case is one of those therein. 
ws affidavit or oral testimony, #3 
of cho truth of the allegations contai 
citation raust be fesuot 2 acconiin, 
except tat, where the ease is with on 
Jast section, and the excentor has cfvens bond, 
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article first of this ater the surrogate ma aby dis. 
tertain or the application, 
Ae Tate OF aeintion issued rs pre 
section, if the objections, or any of therm, 
‘satisfaction, he must make 
the letters iasned to the person 


is entitled to letters, notwith- 


uggestion, 

her within subdivision fifth of that 
ai sve ds yh bond, an prescribed tn arc 
ive days, & as prescribed in 

of this 


$ 2688, Where an execator or administnitor ia etxo a 
fiamentary trister, a decree revoking his letters doc: not 


§ 2689, SAY seeeuter Gr adstnletretor ‘may, atany 
0 ae tition, duly ver! 
ying that bis account may be ; settled | 
een thereupon be made, revokitig Tis letters, 
necordingly ; and that the same per- 
tema tact to show cause, why wach a deere should 
webe Who must be cited upon a bite for a judt- 
settlement of his account, as preseritied in article second 
[title fourth of this chapter. 16 petition must 
fe facts 0) Which the applienti S: fonnded 
‘other respects, conform 


rtain or decline to entert: 
§ 2090. Sirtasravsat ete uke ci pitcatfon, made 
prescribed in the last section, the proce ues thereupon 
all respects, the same, as upon Eye for a 
S Beers ot = petitiona capt that, 
the te atest first deteraitue, 
ret a. ‘or granting the | prayer of 
b hat th lie must 


148 N.Y, 979 
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either into the tr der court, or in such @ manner sé the 
surrogate directs, a decree soe eas be made, revoking the peti 


tloncr’s letters, and discharging him serene 

2691. In either of the following cases, the surrgete 
at make a decree, revoking letters Tossaxeslotagy nelle 
of siniierwie, issued fee bis court, 
or he pews of i Seah 


‘here 
tient ia the ‘ae or is alsent-therefrom ; and, 
d to 


4, In the case of 2 tem: 
order has been made and 


infamous offence, or becomes 
the trust reposed in him; or 
respect to one of them, 8 saccemor fo thee 
500, hose see, are | rer son not be 
cept where such an appointment is m 
comply with the express terms of a will; 
may Proceed an nd complete ‘the admintstration of ea 
pursuant to thi crs, and may continus a8 Say See 
frei proseig evoakt by or against all, 
. $2693, [Am'd 1889.) Whenall the 
dint iain, Tees have been in pea rae 
rescribed in section two ical be 
osradend tnety 070, of ti ethers Sea ela ae 
them, the surrogate must grant letters of administration 10 
one or more persons as their suce 
Bs the former Lge ae be ee 
toprocure the uel 
fherancutty wisi ba ba regis as a 


ex 
Saad whet toe cates tea pertatie 
by the former representative or res 
penalty of the boud to be given by such 





$2009 PORRIGN WILLS. a) 


cemorm, a sun pot leas than twice the value of the assets OF 
de estate ransining upsdmluistered, 
ARTICLE SEVENTH. 
Foxusox Wiers; Ancrunany Lerrens 
ee Tellers mast tram 
a 2708. iy “when Pomp oe oo 
nha frasminielon. 
S702 TH 5 
ie proved in. 


rain of 
need, ete; bow 


§ 2694. The validity and effect of « testamentary dis- 
police it Pat property, Ure ob ete the Btate, oret an 


ted, which vould descend 
and the manner & wi such 


leet of a testamentary dis 
staated within the State, Salta a 


eta such where it is not 
lated by tue lows ofthe Blats or ect 
tbe dos ‘was a resident, at tho time of 


§ 2696. [Am'd 1889.) Where a will of personal property 
ie a person who resided without this State atthetime 
‘of the execution thereof or at the Ume of his death, a 
been siimitted to probate within the foreign country, 01 
within the State or the Territory of the U1 ited States, whee 
iewas executed, or where the testator reside: 


rent or or oy hie dul 


tom aroesics ‘S court having seen the catnte, 
sie i¢ presentation of a Copy, authenticated as pro- 
in this pees i letters of administration upon the 

i Perey ae fee tir ia Gee 
faints Dae “within the United States, granted 

Te where the decedent 10 resided, 
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§ 2699. Upon the return of the citation, the surrogate 128%. ¥-tu 
woust ascertain, as wearly as be con do so, the amount of | 
debis due, or claimed to be due from the decedent to re- 
sidents of the State. Beforo ancillary letters are issued, the 
person, to whom they sre awarded, must qualify, as pre- 
scribed {n article fourth of this title for the qualification 
of an administrator upon the estate of an intestate ; sseept 
that the penalty of the bond may, in the diseretion of the 

te, be in such & sum, not exceeding twice theamount 
which appears to be due from the decedent to residents of 
the State, as will, in the surrogate’s opivinn, effectually 
secure ihe peas of those debts ; or the sums which the 
resident lors will be entitled to receive, from the per 
sons to whom the letters are issued, upon an accounting” 
and distribution, either within the State, or within the ju- 
risdiction where the principal letters were issued. 

§ 2700. The person to whom ancillary Ictters are issued, 
88 prescribed in this article, must, unless otherwise directed 
in the decree awarding the letters; or in a decree made 
‘upon an accounting ; or by an order of the surrogute, made 
during the administration of the estate; or by the judgment 
or acourt of record, in an action to which that 
person ism iy; transmit the money and other personal 

the decedent, received by him ofier the Ielters 
are issued, or then in his hands in another capacity, to the 
state, territory, or country, where the principal letters were 


grates to be disposed of pursuant to the laws thereof. 


cor other reper , So transmitted by him, at any 
time before he sto directed to retain it, must be allowed 


‘to him upon an accounting. 
$2701. The surrogate's court, or any court of the 
tate, which bas jurisdiction of un action to proci: 


4 oo i ee Heap pee a will, may, 
proper case, ite ent or decree, direct a person, to 
whom ancillary Iciters are issued as prescribed im this ar 

outof the money or theavnils of the property. 

‘him under the ‘ancillary letters, and with which 

ape. his accounting, the debts of the de- 

cedent, dug to llors residing within the State; or, if 

the amount of all the decetient’s debts, here and elsewhere, 

exceeds the amount of all the decedent's per: a) property 

‘thereto, to pay such a sum to editor, Te- 

within the State, a2 equals that creditor's share of 

all the ey owes or eee mute wrt among 

legatees or next of | or otherwise dispose of the same, 
‘5 fustice requires. . 





‘61tun, 154. 
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2702. The 
ighits, powers, A eete! and Seance seas canon peat 


emi apply. ta to m to whom 

are granted, as im this urticle; 

tained In tine t hd hhercot’s or where 

otherwise rnde in this article ; or where a. 
Set tice plainly to be inferred from, 


oa 2708. Recording wills proved in 
fen'dt 1888, 1897, amerwidment to take agit Seen 
laters real property situated wittin this 
est therein, is devised, or made mie toa 
sition, by = will, duly exeented in 
ws of this state, of a person who was, 
death, = resident clacwhet 


territory of the United States am 
proper office as proseribed by the lawn of that suabror 
copy of ‘vac will oF Of the record, tharwot saul 
Peaiaion ibe carts IaCeants oe i She procts acs ee 
Ip oF recorded in such offlee, of any 

recorded in such office, of the are the yes 

authenticated, as prescribed in thi 

and po statement of the substance of aoe oad eae 

recorded in such office, acopy of auch will, or of ‘ibe reece 


thereof, nathentionted as prescribed in this article, me 
panied by a certificate tut no proofs or statement 
snbstance of proofs of xach will, sotto ie ame 
in snch office, maile nnd likewise authenticated i 

in this article, = be recorded in the offkes of the 


of any connty of this state, where wach real 
situated ; and such record in the office of such 
an exemplified co y thereof, shall be pr 
of such with, and of the execution thereof, in sy acon 
special proceeding relsting to such Bat 
tea door on corded, ee he tet Septernber 1, 8] 
B88, 149 ine iment fo 
b ontitle a copy of a will Bidet probate or letter 
or of letters of administration, a 
y territory of the United ‘States, and. 
ement of the substances of the: 


and mest be furth 

great or princip: 

i ture of the officer who ins the e 

elfect that the ooart or officer by which or whom such © 





ot FOREIGN WILLS. wa 
mimitted to probate or such letiers were granted, was 


ft by the Inws of snot: state or to 
Itsuch will to probate or to letters; tho 
{ Be lotlers, oF rocprds, the enpy of which 


PY. 

f pursuant to those laws, b; 

Pebareiee ie Dea dttner wks eathentiaciet enc tain 
the seal of sich court or officer affixed to such copyis 
(ine, and that the officer making such certificate under 
(neal of such state or territory vorily b. lives that cach 
lhe signatures attesting such copy is genuine ; and to 
‘le certificate concerning proofs acc Foren Meet 


ated, to be 
eied or tuned in this state, as provided in thiv arti 
Bes wiiok a unser Us Sf tua overt or ofhont 






A 


of the court or officer affixed to sa ite concern 
iroofs is ming, and thot such officer making such 
icate sech seal of such state or territory, verily 


ves that the meio to such certificate coucerning 
fe is genuine. To entitle a copy of a will admitted to 
ite or of letters testamentary Or of letters of admin- 
fou in a foreign country, and of the proofs or 
yy statement of the snbstance of proofs of any kuch 
fr of the record of any such will, letters, proofs or #tate- 
to he recorded or used fn this state aa provided in this 
6, sack must be authenticated by the seal of the 
(or officer by which or by whom such will so admitted 
obateor lotters were granted or having the custody 
© same or of the record thercof and the signature of @ 
uch court or the signature of such officer and of 
‘of wach court or officer, if any; and must be farther 
ticated by a certificate under the principal seal of the 
ent of foreign affairs or the department of justice 
sh foreign country and the signature of the officer who 
ea ‘of such seal to the effect that the seal or 
by 
E 





hor by whom such will was admitted to pro- 

i sneh letters wore granted was duly authorized by the 
f sack foreign country to ndmit such will to probate 
grantauel otters; that the will, letters or records, the 
\piinying eopy of which is so authenticated is or are 
to those laws by such court or by the officer 

Heated uch coy and that the seal of such court 

r nffixed to such copyis genuine, That the offlcor 
gach certificate wader such seal of the dopartment 
affairs or of the department of jastios of such 
‘country verily believes that each of the signatures 
suck copy is genuine and the seal of such depart- 
ataire or départment of justice of such 
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2709-2710. AIDING EXECUTOR, BIO. 


must Jena 
prescribed in 
inayat any stage of the pro 
trans ig them to the surrogate, 
ho complete them in like manner as if he bad isened 
he citation. 
ass. 


proce ns to such property 20 
tho cxaminntioa of all tho patties clt-d ts 

4, if no such answer is interposed, unless one or 

ore of them give security aa prescribe the next section, 
rodace farther evidence, in like manner 


pee asona trial. Whereit appears to the 

or other officer who issued the citation, from the 

and other testimony, if any, thattbere is reason. 
lent is withheld or co 


4 “Amd 1881, 1823.] The socurity to bo given, 
ELT Shen weet aR must b ay ° 
execnted hy the erson cited, with such =u 








INVENTORY. uT 


of kin, residing in the county where the 
and posting © notice in tree cf tie 

of the tows, specifying the time and 
the ap: ment will bo tondo, most make » 

teoe and pertect jarestory of all the porsonal property of 
the testator or fotestate; and if in dierent and distant 
Has two or nore sich inventories as way be necessary. 
‘the appraisement, th» appraisers must tako 

aot xobscribe an oath, to be invértel in the inventory, that 
they will traly, honestly ond impartially appraixe tho per- 
sonal rt; ibited to them, eccording to the beat of 


ge 3 ‘They must in the presence of 
fuch of the purties interested at attond, estimate and ap. 
ise the property oxhibited to them, and set down ench 

ly with the valuo tioreof in dollars and 

, in figures opposite to the articles respoct- 


$ 2712. (4m’d 1899.] The following shall ba deomod 
asacta pr ‘to the executors or n iministrators, to be a 
plied aud distribated as part of the personal property of the 
testator or intestate, and be included ix the inventory: 

‘L. Leasos for years; lands held hy the decoasod from your 
to your; and estates held by him for the life of another per- 


son. 
2. Tie interest romaining in him, at the time of hiy death, 
in a term of years after the expiration of any estate for years 
gran him or apy other person. 
3, The interwat in lands devised to an executor for a term 
of for the payment of debts. 
‘Things annexed to the freehold, or to any building for 
of trade or manufacture, and not fixed into the 
fr aa 
ing on the land of the decensed nt the 
time of his dee 
6. Every pee Produce raised sunually by labor and 
wing grass and frnit unga Se 
Ra tua Sosased whieh bad ee 


it, 
provisions, moneys unpaid on contract, 
other Spivica ¢ of personal property 
Things aunexed to the freehold, 
to the executor, but shall de f 
heirs or devinces, except such fixtures as are 
the fourth subditision of this section 





IL App. Diy, 
or, 
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tight of nn heir to any property, not enumerated in this sec- 
tion, which by the common law wee sarees to him, ix 
not impaired by the general terms of thix section. 


2713. [Aw's 189%) Ife man having no family dis 
eee SEN or ‘mincy child or ebiliirem the fo 
articies shall not be deemed assets, but mnst bbe i 
and sisi in the inventory of the estate without bene 
appraised - 

1. All spinning wheels, wenring looms, one knitticn 
machine, one sewing maching, apd: stores pat up or kegs 
for use b, 

2. The fs ible, pictarea aud school books, 

used by orin ant books nok oxi in valor 
fifty dollars, which were kept and nsed as part of the fas 
ily) library. 

‘3. Sheop to the number of ten, with thes Anco 
yarn and cloth mannfsctured from tite samo; one.cam, &§o 
Awino, and the pork of such swing, and necessary food fee 
wach swine, sheep orcow for rixty om and all necessary 
provisions and fa] for such w low, child orchidren for 
sixty days after the death uf «nh deceased persog 

4. All necessary wooring apparel, beds, bedstends wed 
bedding, neceskary cooking utensile, the clothing OF te 
family, ibe clothes of the wilow and her oraamente pooper 
for her station; one table, six chairs, twelve knives abd 
forks, tweivo plates, twelve tenoops anil HaueERy, One 

pot, One teapot and twelve 
household furnitare not exceeding one hundred and Bfy 
dollars in value. 

6. Other necessary housebold farnitare, provistona oF 

rm nak pray in tho diservtion of the appraiser, 
ceeding one hundred end fifty dolar 
nd] Property shol! remain io tie possession: 
of the widow, if there be one, dnrin oe ee 
and provides for sach minor oh 14 or chil 
coasen vo to do, she sball be all wel to retain we ber 
her woaring apparel, hor oman ret sous ad 
and the bedili til ti party epeciiel 
suudivicion fives and the ossor ariel pa aeeaty 
then belong tor cor child orchildren. 11 he Bese 


, minor ‘anit 7 ‘ben be! a 
erty in this seetlon mentiimed shail oie 


If «married woman die, leaving oarvioee a oa 
ora minor chili or chilirwn, the anme arti 
property shall be set apart by the appraisary ans 





INVENTORY—CONTENTS. 


re the bosefit of such husband or minor child or 


14. [Amd 1893.) The inventory most contain 
falar statement ofall bonds, mortgages, notis and 
curities for the payment of money belonging to the 
, known to the executor or wiministrator ; with the 
thy debtor In each pocurity, the date, the sum origi- 
yable; the indorsements thereon. if any, with their 
the sum which, in the judgment of tie appraisers, 
tible onench s¢curity; and of all moneys, whether 
or bank bills, or other circulating medium. belong- 
be deceased, which have eome into the hands of the 
or admivistrator, ani if none have come to his 
fe fect shall be stated in the inventory. The nam- 
person oxeentor ina will docs not opernte nan dis- 
r bequest of any tle claim which the testator had 
him; but it must be inclusied among the credits and 
ifthe deceased in the inventory, and the executor 
Habla for the saine ax for so much money in his 
t the time the dett or demand becomes due, and 
apply aud distribute tho same in tho payment of 
ad legacies, and among the next of kin as part of the 
property of the deceased. Tho discharge or be~ 
a will ofa debt or demand of the wstator agninst 
ator named therein, or against any other person, in 
ore of the deceased; but must 
fic bequest of kuch debt or do- 
nd the ammount thereof must be included in the in- 
and, if necessary, be applied in the payment. of 
; and if not neccessary for that purpose, must be 
the samo manner and proportion as othor specific 
If personal property not. mentioned in any it 
come to the possession or knowledge of an exocu- 
iministrator, he must casse the same to be ap- 
‘as herein required, and an inventory thereof to be 
1 within two months after the discovery thereof ; 
making of such inventory and return may be en- 
nthe Sime manner as in the caso of « first in- 


15. [Amd 1808. | Duplicates of tho inventory must 


oil by the appraisers, one of which must 
ned by tho executor or administrator, and the other 
Ato the surrogste within three months from the 
the letters, On returning such Inventory, the ex- 
r administrator must take and subsoribe an onth, 
Tupou or annexed to the inveutery, i thnt the 

{xin nil rospeots just and tra r 

jement of all the persounl pr 


63 Han, 3%, 
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which haa come to his foovietay ae 

money bank bills and other: oy team 
to the deceased, and of all just claims of 

against him, according to the beat of his 

one executor or cs ga ieee neg! 

may retorn an inventory ; 

tors so neglecting shall not thereat int 

ministration or 


Soe "provisions of thle at 
[Am'd 1893, A creditor or person 
pu 2736. Me resent to the Selo la 
deve thet an eoutor or aduit 
an inventory, ora Lees in 


ihe surros 
cea coart, on saying and del 
on money and oak, operty of B 
Scios oon hain under his con! 
ya person suthorized by the peeks 


D seth Sr 
10 personal ropes 


o idence. Articles not nooesnary for 9 
eataisonae gt tie family of ‘ol a 

cally bequeathed, must be firat sold; 

queathed muat not be sold until the of the F 


estate bas been applied to the payment of 
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a 21S [Amd 1003.) soe seen: eo wlctalsaiter 
any time grant of his letters, may insert 2 
fBotice once in each week for six months iu such news. 
or mt prtoted fn the county as the surrogute 

all persons having claims aginst the 
to imtine, with the vouchers therefor, tobi, 


9 Mige Sh 
338. 
Tun, 910; 


ata placoto bespecifedin thenotice, atorbeforeadaytherain 


which must be at least six montles from the day of the 


ion of the notice. Tueexecutoror administrator ie 


vouchers in support of any claim 

se rit of tier slaimayt that the claim 

Iy deo, ‘no payments have boon made thereon, 

that there are no oflseta ist the same to the knowl- 

wdge of the climnnt, If the executor or admivistrator 

Moubts the justice of any such claim, ho may enter into an 

agreement in writing with tho claimant to refer the mat 

what te ed one or we etna per.ons, to 

approved | warrogate. ing such agreement 

and approval in the office of the clerk of the supreme 

eourt iu the: oe which the parties or eithe them 

reside, an order shall bo entered by the clerk referring the 

controversy to the person or persons so elected. 

try Of Buch order the proceeding shall become 
the supreme conrt The same proceed 

ia all respects, tho referess sbnli have the 

be entitled to the same compensation, and 

fame control as if the reference had been 

an action in which such court might, by Jaw, di- 

in ining the question of coats the 

werned by xoctions eighteen hundred and 

teen hundred and thirty-six of this act, 

be entered on the report of the reforoe and 

shall be valid and effectual in all respects 

‘game had been rendered 1n a suit commenced by 

process, and the proctice ov appeal therefrom 

kemo ns in otber civil actions, If asvit be 

on a cliim which ix not prescniod to the exccn- 

@iministrator within six months from the first pub- 

og of such notice, the executor or administrator shall 

Peters for any asseta or monoys that he may 


a 


E 


id ingatiafaction of any lawfn! claims, or of any loga- 
or in making distribation to the next of kin before 
suit wns commenced, * 


ie 


t Amd 1898.) Ev 
ees tee it aitipes 
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proceedings shall be had on auch appeal ; in, all such 

account of such trustees, the surrogate before 

msuch accounting may be had shall allow to the trus- 

or trustees the same compensation for bis or their ere 

by way of commision, ns are allowed by law to ex- 

‘and admi bealdes thelr just and reasonable 

‘therein ; and also the additional allowance pro- 

Tor in section twenty-five hundred and sixty-two of 

act; the decree of the surrogate on such Anal annual 

| settlement of an account provided for in thix section, or the 

|) final determination, decree or judgment of the appellate 

| tribonal in care of appeal, shall have the sume foros and 

effect ax the decree or jui ent of any other court of com- 

| petenst jurisdiction on t yal settlement of such accounts, 

) and of the matters relating to such trust which shall have 

‘Deen embmeed in such acqounts, or litiguted o¢ determined 
0 such settlement. 


$2803. 
lately or 


rps the petition of a person interested, abso- 
‘eon! 


mily, in the estate or fund in the hands of 


a testamentary trustee, or ia the application thereof, or of 
Riedneomio or-other;proveeds thereof” the srrogat ny 


his discretion, muke, at any time, an order requiring 1 testa- 
mentary trustes to render an intermediate account, 


adh 2804, Where a person is entitled, oT thie terms of the 
|, to the payment of money, or the delivery of personal 
by, by a festamnenta y trustee, he may present to the 

it's Court & written petition, daly verified, setting 

forth the facta which entitle him to the payment or deliv- 
ery, and for a decree, dirceting payment or delivery 
j And that the testamentary trusice may be 

‘cause, why such a decree should not be made. 
becomes ieso entitled, only upon the happening of 
ingeney, or after the expiration of a certain time, he 
show in his petition, that his right to. the money or 
property has become absolute, ‘Cron the presentation 

the petition, the surrogate must lesne a citation accord- 


pon the return of a clttlon, issued as pro- 
ia the last section, if the testamentary tr Jos 
‘writien answer, duly verified, sciting fo 
show tlat it is doubtfil, whether the pe 
‘and denylog its validity or abao- 
his Information and lxlict, m decrco mist be 
dismissing the petition, without prejudice to anaction 
in behalf of tie petitioner for an nccounting; otherwize, 
the surrogute must hiar tho aigsicas and proofs of the 
ities, and must make stich a decree fn the premises, as 
lice requires. In a proper cnse, the deerce v agains 
the Cestamen! “ah pi tis Se aaable to delive 1 
property to ‘petitioner is entitled, to pay t 
thereof. > 


MN. Y, 8, 


16 Weeks 
Dig. 45, 
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(denth of such person, or heey pete remey of hin 
interest, after a allowance and deductions on 
at of charges on such rents, annuities, dividends and 


payments. Every such person or hit itors, 
Or aasigns shall have the same. remedion nt 


for 
Genes ‘eieedstnd oer pagent en tho 
Steneatge st ao iar wae oy 
ie due ol 
(ad for for recovering and ae i 





such entiry rents, an. 
& ‘Aividends and other 1 payments, if eae thereto; 
io persons Hable to ae rents reserved by any lessee or 
6, or the real proj mprised therein shall not 
ed to for such ned parte, but the entire rent 

ichsach np; ned parts form parts, most ‘on cate 
and recovered by the person or persons who, but for 
extion, or ested five hundred and forty two of the 
eighteon hundred and seventy-five, would havo been 
1.20 the entire rente; and portions shall bo ro- 





Bere in which it shall be expressly stipulated 


aerate made, or to any sums pay. 
‘of insurance of any deacription. 
ror Am’d 1893.] No ence. fall be paid by any 
toror limita an the expiration of one 
from tim Drakes ‘oti testamentary or ot 
ess ives ¥ the will to be sooner 
Te to be sooner aia. ilsdexatatos orndmi 





may require a bond, with two sufficient suretics, con- 


are 

Seaigeeaiicayse pay other los aes then oo ae 
the AG paid, of such xatable portion 
dE with the other lexatecs, us may be necessary for tho 
but of such debts, and the proportional parts of wich 
legacies, if there be any, and the costs and charges in- 
by renson of the Py Yment to such legates, and that 

probate of the will, ander, which such ley is paid, 
foked, or the will deolared void, tht such legateo Pill 
(the whole of wach legacy, with interest, tothe executor 
fiaeetor entities thereto. Afterthe expiration of one 
he excentors or adtinisteators must discharge the spe~ 
estes Deremntned by the will and Pay the general legn- 
tere be assets. Ifthero arenot sufficient assets, then 
Mement of the general Jegscles mst be made in equal 
(tions. Sach payment shall be enforced by the surro- 
fh the same manner as tho retern of ap invent: ry, und 
fnit-on the bond of such oxecator or administrator, 

bver directed by the eurrrogate. 


AW eae 
7 Ihe Union Surety and WARN) ws. 
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§8 2811-2818 TESTAMENTARY TRUSTEE. 887 


nm the surrogate must 

Rate oe Sections two thousand seven 

hundred and twenty nino, two thousand seven hundred and 
thirty and two thousand = hundred and thirty-one of 


this act apply to the the return of a eita- 
rapes esl seneg in spa and to the testa- 
ane trustee whose account is tobe settled Any person, 
not named in the citation, who is benefienlly in- 
in the estate or fund which came to the petitioner's 
ands; rin the proceeds thereof, or in the application of 
that estate or fund, or of the proceeds thereof, is entitled to 
gm ‘upon the hearing, and thus wake himself party to 


§ 2811. Scctions two thousand seven peri and sh 
four to two thousand seven hundred and thirty-seven, 
incl , sections two thousand seven hundred and thi 
nine to two thousand seven hundred and Hay ps both 
Clusive, and sections two thousand seven hundred and forty 
three, two thoussnd seven hundred and forty-four, and two 
thousand seven hundred and forty-six of eis act, apply to to 
‘and regulate the like matters, where o testamentary trustee 
accounts, ax prescribed in this title; ex 
prescribed in the nexttwo sections, To ex 

Pp staiaa in this Cae must be annexed. ri amdavit in in 

form prescribed in section two thousand seven bi 
oa thirty-three of this act, for the affidavit to be pes 
to the account of an executor or ndministrator ; j, except that 
“the trast created by the will”, with such 

other: ription of ne trust, ns fs necessary to ‘identify a 
must be substituted in place of the words, “the estate of 


Yen Cpona judicial settlement of the account of a 
fieon acontroversy which arises, respect 
the ere Kot to share in the money or pice perso 
to bepal distributed, or delivered over, must be 
fm the same manner ss other issues are deter- 
mined. If such a controversy remains uniletermined, 
after the determination of all other questions upon which 
mec aed = Ae |, or the Wie livery of the ea 
propert; Is, thee cree must direct that a sum, suffi. 
elent tomatinty ‘the claim in controversy, or the proportion 
to which it is entitled, together with the probable amount 
of ———— and costs, and, if the case so requires, that 
property in controversy, be retained in the 
of ‘he Retaatag party ; or that the money be de- 
# safe bank of trust compan, ae to the aur- 
ye onter, for the pues of being applied to the Rey: 
ment of the claim, when it is due, recovered or nett 
and that so -mucl thereof, as isnot needed for that. Purpose, 
be afterwards distributed according to law 
§ 2613. A decree, mado upon » judi 
the account of a testamentary trustee, as pre: 


The Union &. 


Wt ary 
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gail denving its validity or legality, absolutely, oF om Ine 
formation «zd beliof. 


+ bgt da ds! not proved, to id acter of APRanaes 
cate (lint Unreis money or other personal property of the 
fe, appleable to the ent or sutisfaction of the 
elitiwer's claim, and which may beso applied, without - 
injusivusly affretiog the rights of nthers entitled to priority 
or equahty of payment or satisfaction, 


§ 2723. [Am'd 1593.) In o case specified in sabdivision 
tha Inst section, the snrrogaie may, in his dis- 

cretion, tartan the petition, otany time after letters are 
printed. although a yetr lax notexpired. Insuch a case, if 
old rapa the return of the ciiasion, that a decree for 
mado, as prescribed in the last section ; 

Tok than ak the amountof money and the value of the othor 
rrrlteable fa “ie Ee of - eats va pS 
payment of debts, logecles and expenses, 

by at least one-third, the amount of all known debts 

and ciniins ageiust the of swhich are en= 


‘paymen| » pecnnin 
vision by distribntive share, or some pert thereof, x hacen 
ae for day er or education of the petitioner; the sur- 

ja his discretion, make a decree a re 
Bapeenkee #atiefoction accordingly. on the Gling of a bor 
etre by the surrogate, condi:ioned as presoribed rs” 
gs ee a bond which an executor oran ela 
ie win © will annexed, may req aire from a begat 
on payment or satisfection of a leguey, before the pee 
tiou of one year from the tie whon letters were issued, 
boa ilirection to that affect ‘contained I in. the will, 


2724. [Am'd 1851, 1899.] Where an oxecutor or ad- 
meee Yeas failed to vet upurt property fora surviving 
Ihnsbeind. wile or child, as prescribed by Ine, the persan 
priest a Petition to the surrey 
petting for Zailare tad praying for a decr aia 
such exeyator or administrator to set apart filet -fe= 
cordingly; or, ifit bas beon lost, injured or disposed Of | to 
py thermof, or the amount o! 

Font he Lecited to show cause wl 
bo msde. Ifthe surrogte is of the opinion 
eguse ix shown, he must issue n citation accord 

the retarn of the citation, tho : ‘snrrogate must make such & 
seotes in tho premisex ax justice requires, In a proper came, 
the deeroe may require to executor person itly 
valas of the property, or he nmountof the § ¥ tha 
decree, mate On a jui-cisl wottlement of the 
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excoutor or administrator, may award (o's sure 

band, wife of child, the same relleb hich may 

in his or Lor favor, on a petition n 
section. 


Nedf, 320. ae i Au exeoutor or ad 
uae dy voluntary Ae 


ope ey mi ie in the 
Seca - termed ab eteae the vouchers in 


site” same In either of th ho cases the rea 
B App. Div. i his dixcrotion, mal a onler, an ring oe See 
+ See inistrator to render an interm: 
“4. Where an application for an order, 
if inst ‘er ng 


cntion to issue on a judgment 5 
ministrator, las been le by nan 
meas in seotion eighteen tandrad and twen' 


* On the return of n citation, issued on the 
judgment creditor, praying forn decree, 
ixsne an execntion on a jmigment. 
epdent in his lifetime, bed in section 
drod and eighty-one of thix act. 
3; On the return of « ltt avalon ce pa 
tor, OF person entitled toa legney, or other 
vision, or a distributive sharo, 
Kirceting payment therenf, as prestribad in Section teat 
seven hundred aud twenty-two of this ack. 
4, Whore vighteen tet have elapaod tne he 
issued, und no # 
sottloment, of ti geben: 's OF 
ing. 
MINT. $2726. [Amil189%.] In cither of ta 
the Surrogate’s court may, from 
settlement of the account 


- 
have been revoked, on, for 
any other reason, his powers hnve ceased 

3. Where a docroo for the disposition of F 
or of an interest in real proprty, bas — 
voribed in ttle eth of chapter, 
part thereof, hes been disposed of by ee 

docre 


has sold, or otherwise 
; real property, or the nen! 





aad 


Borer administrator at 
jrdiieis Lape of the 
decedent's 
perty, weir. sp real property, ae bed in 
ler, in like saatoer ea vere the same 

on disposed of by the executor er administrator. 
27. Lanta 1883. A petition, praying for the ju- 
settlement of ee and thi Seyi pe 
show cause why he should uct 


may bo ted, in n case 
bed editcc-or person tn: 
in the estate or fund, saelnding x okila. orn alter 
of a will; or by any person, in bebalf of an in- 
terested: or by a surety in tle official bond of the 
required to account, »© the representative of 

surety. On the presentation of snch petition, ac. 
must be issued seo x ly; except tbat in a cose 
din anbdivison frst sf thet at suction, I the pete 
within eighte 1 months aftertetters on 

the exeentor or ailministrator, the surrogate im 

or decline to entertain it, in his discretion. On the 


cither to appear, or to show good cause to the 
present ina prop ‘@ petition as 
n the next section, an order must be made, “dieot. 
account within such a time, and mn Cy mw manner 
mrpevel and to attend, from time to 
that purpcso. Tho exeentor 
or is fore) eh an order, without servico 
pearigaie rey issue o warrant 
(acta and bis lettors may be revoked, 
‘4 Warrant of attschwont is isaved to compel tho re~ 
ae , Witeppears thot there isasnrping, dis 
of persons interested, the surrogate, 
ty a issue @ supplemental citation, directed 
er who must pes op the petition of an 
lor 


tu isnned ns preseribed in aither of the 
ft sections of this article, if one year has expired 
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the sureties fa which hood shall justify as ro 
juired in this not. The said court may. in its discretion, 
m time to time, nuthorize on direct sack general gaar- 
dian to ex} such part of auch -y or distributive 
share, in the support, maintenance and educstion of such 
infant a it deems necewary, On such infant's comi 
twenty-one years of age, he shall be entitled to receive. 
his jan shall pay or deliver to his, under the 
direction of the surrogste’s court, the securities fo taken, 
and the interest or other moneys that may have been paid to 
or received by such general guerdian, after deducting there- 
from such amounts as have been paid or expended In pur- 
surance of the orders and decrees of suid court, so made na 
aforesaid and the legal commirsions of such guardian; and 
the said a pony shall be liable to account in and 
under the di ion of the surrogate’s court, 10 his ward, 
for the same ; in case of the death of said infant, before 
coming of age, the said securities and moneys, after makin; 
the deductions aforesuid. it his executors or 
ted according to law, 
manner be Tiable to 


gener! guardian, or if the surrogut 


or deere the payment or Gispositiog of the legac 


tributive share fn some of the ways above described. then 
the legacy or distributive share, or partof the same not dis 
posed of ns aforesaid, whether the same consivts of money 
‘or securities, shall, by the order or decree of the surrogate’s 
‘court, be paid and delivered to and deposited in sald court, 
by paying and delivering the sume toand depositing it with 
‘county treasurer of the county, to be held, managed, 
invested, collected, reinvested and disposed of by him, as 
eres and required by section two thousand five hun- 
and thirty-seven of this act. The regulations'con- 
tained in the general rules of practice, as specified in section 
and forty-four of this ac 


ort y and fifty- 
, article two, of the 


» $01 N.Y e88 


the | 
executor or administrator to pay the 
the treasury of the State, for the benefi ° 
Jetsons who may thereafter appear to be entitled thereto, 
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name of onch person boldi: ‘elaiming to hold, alien 
Jadygment wocssted against ¢ decedent re hin decease, 

also iho several slates of dovket of all or any of such judg- 
ment Hens, aud whether such judgment lien or liens affect 
the whole or part of the orga ‘# real Prop and the 
amoant of the anpeld fagersl] expenser of py er it 


Ga fo whom any sum is due b; 
any, any pereol y y 


ee of all the Ver real 

ropes aad in! in real property, within the state, 
be dis of as brearibed in_ this tith 

Miatementat the wa valne of cach distinct parcel ; whether it 

is improved or not ; whether it ia ocenpied or hot ; and, if 

ocenpied, the name of each occupant ; whether it is encum- 

‘by @ mortgage lion or liens together with a statement 

of the amount duo or claimed to be due thereon. Where the 

describes an interest in real property, specified In 

section two thousand seven hundred and forty-nine of this 

act, the salde of the interest must bo stated, and aleo tho 

yalue of, and the other particulara, specites in this 

section, eelidiing lo the real property to which the interest 


The names of the husband or wife, and of all the heirs 
ia dovisoes of the decedent, and also of every other per. 
eon claimi under er them, or either of them, stating who, if 
any, are i een of CA infant, and the name of 
hin general paplng t if the petition ix ro 
sented by a creditor or aber lienor, the name of each 
execntor or administrator. 


4. If the petition is presented 

istrator, the amount of peal property which haa came to 
his hands, and those of bis co-executors or co-.administr- 
tors, if ony ; the application thereof, and the amount which 
may yet be albet therefrom. 


S758, [Amd 1894.) Uf, v4 m 
ae reer : Baad tohbe ir 


thet must be shown to the people 
surrogate must, thereupon. inquire into the matter, as pre- 
scribed in article first of title second Gs thischapter. If the 
judgment lienor, the 
‘or admin’ 





4 Hun, ool. 
TG N.Y. 41, 


198 N.¥.412. 
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and fanéral expenses, or either, can not be paid, 
resorting to the real propwrty, or bain in real ; 
he must issue @ citation Soocratogye 
tion, If, apon the inquiry, it 
any heir or devises, or purson 
perty mnder an heir or devines-is ni 
Eon the citation must also berditeesed oy 
exccutor or administrator has camsed to be 
eee te ks bed) n notice reas biviaey 
ir claims, nad Sona for ie be piesgrntioa ss 
suant to the Aah a: 
directed gencrally to all other cE yer 
well as the creditors named. 


$2755. [Am'd 1887, 1893, TE] pet BS 
the citation the surrogate must pettis it 
tions and proofs of the partie. "Reredttoe of te 

orn jidgment llenor, or a person having » claiz 
fancral expenses, althongh not named i the 
— and prove his debt or lien, and 


ty einen provocdigg: A sae Be 
whose claim is not yet dae, may present 
and have the same establish: 
est, ond thns make himself a purty to the 
. An heir or devises, or a 


a Judgment or decree hax 
ntor or adiminixtratar, form 
e ducadent, the debt is, nevertheless, 
tho decedent, to the eau extent, and £0 Ber 
the anne manner, mA, eXceyA ta peewee! 
fon, subject to the mame detences vs ae 





Bat. judgment or decree, rendered 
the merits, is eee evidence of 


$2757. The last section is sabject to the following ex- 
ceptions © 


| Tho debt, for which the judyment was rondered, 
jcanuot be allowed, ogina the Spenenny in question, at 
any 8 pou gam than tho amount recovered, exclasive of 


An heir of dovitce of any of the property in_question, 


under an Heir or deviser, may interposo, 
exit ping asc wed to be dh dooney Tonle? 
ment or decree against the dent, or against the exeentor 


or adininistrator, Moy pay Payment or counterclaim which might 
be allowed to hi Bey ee, ene ae he shies, 
in an action foun: 


$2758. [Am'd 3804.) The decrow must determine and 
specify the amount of each debt established before the sur- 
asa valid and subsisting debt against the decedent's 

Greg fust and reasonable charge for foneml ex- 
— anil must detertaine and specify the amount of 
ent lien established before the surrogate us u 

sana wabsisting lien exi oe oop the decedent's land, 
or some part thereof, at th wh. And tho 
decree may also determine the ageer Baerc retaining 
stich y zoe or mortgages, existing at de- 
Bis real erty, or any portion there- 

and reeetastrea’ owas tn. Bike onan, “apecify what 
as have been rejected. The vouchers 


ite, Pe rt of each debt or 
feo Mpatuiobed, faust bo Sled sat robein is thavactemsio's 


PK ha (Awd 1894] A decree dir 
iy, of of wa interstin rel proper 
betadgonk chen ater ie following 
fattahate been eotablished to’ ube eallatncuion of the ea 
rogate : 


‘That the debts, or liens or both, for tho payment of 
is of the dosedeat, oF 
are just and reasonable charges fr bis faneral oxpenses; OF 
by judgment oxisting at his death his resk 
| property, or upon some portion thervot ; and are justly dae, 








i 
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& 
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- descended to the decedent's heirs, and 
not been 2d by lbers. 3 i 
Property a0 doscended. whick has boen sold by them. 





3. Prope ich hina been devised, and has not been 
ery ses 
“4, Property so devisod, which has boon sold by the de 
: - 
we te 
~% ‘Am'd 1894.) Where the decedent's will d 
seis ule ate alo. kot 
_ whole of his estate thercin; or creates u preoo lent estate 


a 
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§ 2767. We there are two or more executors or ad. 
muinestrators, ‘of thens fxtls, within sich time ne the 
dense ‘ble, to give or to join with his eo- 
isteaiors in givil 
Tost sectlon, the sui may direct 

ven thy bond to procew! to execute the decree. 
execsitor ot administrator, or all the executors 
il, the inust make an order, 
to execute the decree. 
‘appointment, and make a new ap- 
ime, a4 the caw requires, A person 
Ea wpuoirited mast gira'a bond, in all respects like that re: 
mired from an executor or administrator, ms prescribed in 

section. In making uch 4p appointwent, the #11 

Toyate must give m preference to a competent person now 
nated by the creditors, whoee debts have been established, 
ora majority of them ia number and amount. 


2768. Where an executor or administrator, or a frees 

w appointed as prescribed in the last section, has 
gra the nregaiaite bond, an order mast be made, reciting 
cree, 


directing him to proceed to execute the de- 

a : pe my Cet per of the Loui 
respec! of of the roperty, orany of the 
interests in ral pe a feet an Aisa becran: Where 
the decree, with respect to 

part only, an order to exeote it with renpect ta uny other 
part or parts, may be mace from time to time, as the case 
requires, 


2760, [Amid 1804.] Whore the only question, upon an 
§ feta omg dociks dineetiay sani of real eae z 
lor of an interest in reel property, or both, relates t 
validity or amonnt of a deht or judgment lien established by 
the deerce, and the real property directed to bo auld 
which the intorest directed to be sold attaches, 
two oF more distinet parcels, the sale of, or with respect 
og8 or more of which will suffice to pay all the otber di 
snd liens so established and directed to be paid, 
real ty, or interest tn real prop 
satiety the claim drawn in question upon the appeal, the 
court may, upon the motion of any party to the 
court, made upon notice 
rrogate’s court to 
hi 


to 
bots 


parcels of real property, which wi 
and judgment Mans oracred ‘paid, 
the proceeds of a sale, made pu 
buted in Like manner as if the 
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procure such a settlement are the same as if the guardian ® 
appointed by will or by deed had been ageneral guardian. 4 
goardian appointed by will or by deed may present to the 
e's court a written petition, duly verified, prying 
for 8 judicial settlement of his account, and a discharge fron 
his duties and liabilities, in any case where a petition fors 
judicial settlement of his account may be 9 presented by any 
‘other person as prescribed in this artic petition 
must pray that the person who might have so Present a 
Petition may be cited to attend the settlement. Upon the 
Presentation of such petition the surrogate must issues cite 
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trator of the decedent, his bond, with sureties, for the 
‘ and Sat 0 the obligee and his successors, and, 
persons entitied to the interest of the decedent in 
wo contracted penalty at leust twice the 
ita, subject to which the male ia 
ally indemnity the oblige and 

@ obligee 
the jon’ 80 entitled, against 
and expenses, by reason of any~ 
tract, or by reason of nny other ob- 

it, on account cf 


intereet under a contmet for the 
is liable to be gold, as prescrilied 
the decree, or the order for the execution 
directa unle of the decedent's interest in a 
, if, in the opinion of the surro- 
ade advantaguoualy to the estate 
that the Dimre ‘money of the 


jcedent’s interest in all the 
contract for the pur- 

tof the contract to 

18 heirs sud mesigns, all 

f all the persons entitled, at 
to the decedent's interest in tho 


it, tithe, and 
1 kd whieh 


reuunt to the contract. Uyion 

contract, the purchaser hes the 
force performunce thereof, with respect to 
tobim;and the execu 


t to the residue, ax the decedent would 
ithe was living. Any title acquired by. the ox- 
Administrator, or his assigne h respect to 
gold, must be beld in trust for the nse of the 
to the decedent's interest; subject to the 

‘of the widow, ifnny. 

















competent orrogate most auihotise and recs 

: fe mast ou! 

} tech goardlan ov ‘committe, in the name of such infant, 
or incompetent widow, paring aieh dower right, to 





under Ne 
5 a | 
in the county, whereby or committee shall 
eee vs Una ok devas a wiia to Es sate sined by 
as above a 
| erases hs aan ties ; amd uy prustle 
an | ent the snrrognte, the value of tho right of 


4 Ont of the 


remainder of tne money, upon a 
Tease Baie wel bape ees of fe spocial 
‘awarded to the nor in the decree. 


5. Out of the remainder of the money must bo paid in full 
eee bern Oi le {eset val pay 
Todgmentilens cetabliahed apd paid by the decree, 


either the first or second bearing, and which were rot 
Waaliowod/or held invalld by either of buch decrees. Bat 


Se ae 


the payment of eny judgment lien 





2 Dom. 129. 
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ere iis 


is mpeers ao emea es speciel Reneesting 2 Mise. 26, 
a 


's 
‘or letters of administration, 
ae periph Dae. within four ae before 


bods of the pas 
must be ‘pais 
eeont from wl \tters issued, 


‘of section twenty-five hundred 
of this code, and the receipt of the county 
bea nnfiiciont discharge to the person pay- 

Shietestargs pursnant to the di- 
in aj ree or order the snrplus 
recom ee eee Tre property, 
repay Sea al ie time of 

‘id. Te the malo was TH 
meee ing exceeding the lien to 
iperty waa sold, and the costs and ex- 
in thirty days aftor the receipt of the 
cnr mien be so paid over by the person 


[ama 1601, Where money is paid into a sur 4 Redf. t09. 
as prescribed in the last section, and 8 pet Ut Ab, X 


ipo a8 proscribed in this. $5 
ea peste statore reer Sh ‘Preseuited at any time bck 
of the money ; the money must be 


roceeds of the decedent's real 
sold paras to de Tf such a petition 
ited, or if a decreo ree ior che dispost- 
toe is made thereupon, a 
for & decree, aiseciog the iste. 
a ms ml persons entitled thereto, 
be present these persons, Each person, 
teh to share fn the distribution of the 
d ae must be cited to show cause, why such 
should not be made, Service of the citation = 
ager the persons designated therein, by p' 
the same in two newspapers designated as 
d in article first of title second of this chapter, at le 


Besa Textentva otherwise specially 
73 ‘security taken or an investment made, pursuant to 
ist be taken or made in the name 
county tremnyr, adding his offickal title, and his. 





Rea TES eenianaeet pe 
eee arrest," Tae application 
Barter ot aifet 


its tert ae 
, Where’ it appears 
ions of sections two 


2902. The discharge of the defendant from arrest. 
8 Hed in the last section, oF in sec~ 
tion two thousand nine hundred aud sixty three of this act, 
does not affect the jurisdiction of the justice over the aetion, 
which must proceed, as if it had been commenced in the 
ordinary manner. His re {rot arrest, after Ju 
ment, ts prescribed in the last section, does oot affect the 
execution, 

§ 2903. Where an order of arrest has been granted an 
‘executed, in a case in subdivision third on eecte 
two Crp and ninety-tive of this act, the 

ff cannot recover upon a default and the defendant 
ee ne judgment upon a trial, unleww the Pane 
matters of fact, which ure required, 
that Shar asbalesion, to entitle him to an order of arrest, 
§ 2904. This article does not abridge or otherwise affect 
ivilege from arrest given ma law, or « right of action 
pata aad A. privileged person is entitled to 
from are wa the order of the justice before 
‘brought, wy Proof, Mdavit, of the facts 
pce ‘im toa pee +; oF he way apy i for and ob- 
tain an order for his discharge, as prescribed in section five 
hundred and sixty-fouref this act, 
ARTICLE FOURTH. 
Arracimyxt or Provenry, 
§ 05. Te what Actions warrant f 27% Clxim by third perion 
‘of sitachment may be bond ad deiivery theres 
St sin et 
a hen defen 
may 


proseate 
215. Retaro of warrant. 
290, Motion fo vacate oF moat 


i how executed. 
Gio Gervice af mamons wud 2947, Ritectof vacating warrant, 
Wermmat upon defend. BH, Proceedings where sum 
anne ot _ pessonslly 


sort. Uadtaking defend: 
ant; ivery to hie. 

§ 2906. Tn aan action brought before a ju 

peace A Warrint of attachment amainet the orop 
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‘within niscounty, ns will satisfy the plaintiff's domand, with 

Bosca aad peek sod to ako return of his proceod- 

thereon justice, wi mens 

is returnabls, ‘The amount of the *plainiif's demand must 
‘De specified in the warrant, os stated in the affidovit, 

iting the ws t, the rust 

kt arena, at 

pproved by the 


§ 2909. The constable, to whom the warrant of attach- 
ment ix deli must execute it mt least six days 


before 
the return day of the summons, upon and taki 
finto his cr sd 80 much athe geomet chattels ofthe 
defendant, not exempt from levy and sale by virtue of an 
execution, including mney and bank-notes, which he finds 
fat 


within his county, as wi the plaintiff's demand, 
with the costs Hf ira te ae | 


must safely keep the 

ty attached, to be di: of as psc fn this 

tude must immediately make an inventory thereof, 
stating therein the estimated vuluc of each item orurticl:, 

§ 2010. The constable must, immediately after making 


‘the inventory, and at least six days before the return day fol, Act, 


‘of the simmons, serve the summons, together with the 
‘warmnt of attachment and inventory, upon the defendant, 
by besleia B him personally copy of each, if he can, 
with reasonable diligence, be found within the county ; or, 
ifhe cannot be so found, by leaving a copy of each, certi 
by the constablo, at the Inst place of resi of the defond- 
antin the county, with a person of able and dis- 
cretion ; or, if such # person cannot be found there, by 
Posting it ‘on the outer door, and lio depositing auotiee 
copy in the nearest post-office, inclosed ina led post 
‘ty od dirocted to the defendant at his residence ; or, if 
the fendant has 00 place of residence ‘a the counky, by 
el it to the person in whose possession property 
attached is found, 


If, tay, atany time before judy 
action, execute and deliver to the 
‘to the plaintiff, ina sum specified 
value of the property attached, ns atated ne 
‘with one or more sureties, approved by the constable, 














‘can entitle himself to letters testamentary, only by 

iDatng teed: ar ees 
$2816. The security, given ax proscribed in the last 
section, must be a bond to the me ctrect, and in the same 
font ‘as an execuior's bond. Each provision of this 
tothe bond of an executor, or to the 
eee the parties thereto, or any 
felease of the suretics, and the giv- 
E Deri tbe bond 0 given, and to the 


tte leet of the baie ea person bene- 
in the execution of the rant ry Ld 
soi ror orgie ay Shes Porat ne 
an or @ decree ret 
testamentary trustee Mrcer ts stot and that he may 
Gited to sliow cause, why such « decree should not be 


a “Where, if tie was named fn n will as executor, letters 
epee Bette issued to him, by reason of his 


ioe ‘or dishonesty, drunken 
lence, or wat of eee Ts he is unfit for the the 
‘dueexecution of his t 
Where he. has-fatled to give abond, as required by 2 
deere, tande #8 prescribed in the Jast twosections ; or ft 
wilfully refused. or without good cause neglected, to obey, 
direction of the surrognte, contained in a other decree, 
orin an onier, mate as prescribed in this title; or any pro- 
vision of Lave, relating ‘D the discharge of his duty. 
as 2818. [Am'd 1884.) When a sole testamentary trustee 
‘or becomes a lnnatic. or it by a decree of the surrogate's 
ky Sremaved or allowed to resign, and the trust has not 
Been filly executed, the same court may sppoint his suc- 
cessor, unless such un appointment would contravene the 
‘express terms of the will. Where one of two or mors testa- 
‘tnentary trustees dies or becomes a lunatic, or is by decree 
‘of the surrognte's court removed or allowed to Desig 
successor shell not Deskppinted excep. where such appoint: 
“bent fs necessary in order to comply with the express terms 
of the will, or ubless the same court or the supreme court 
shall be of the opinion that the appointment of a successor 
would be for the benefit of the cestui que trust. Unless 
and until a suceessor is 9 Ie sppotated the remaining trustee or 
‘execute the trust as fully as if 


; eens ce rosie haa not died, Decomes lunatic, een 


oF a ed. Where a decree removing a trustee 
upon his resignation docs not designate 
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§ 282 Inquiry s+ to yaluo of for verocsilas, Bf tet- 
ore 


2830. ow of gusrdian — § £890. Proceedings thereupon. 
ot propery ar. Ward. or oe 
2, Ta; Of guardian of per- may seyjibre account 
a “Mitre ication for ancfilary 
‘2a. Whom letters may be re- to foreign guar 


Tees for misconduct, 
sek. citstiony Bearing; do-it bpeatng: eran 
+ doe % 
u 3841 Application “of ine’ last 
Es m of yusntian ; fection to forme gust- 


hiereok 
= Application ‘by guardian 


2821. The surrogate’s court has the like power and 
Sen to appoint a general guardian, of the person oF 
the Repairs ‘or both, of an infant, which the chan- 
cellor had, on the iiebeere of December, eighteen 
hhundred and forty-six. It has also power and ‘authority to 
guardian, of the person or of the prop: 
erty, 2 orl of an infant vn tea mother is ving 
to int # general guardian, of the property ouly, 
an infant Cd ten Such powerand erent hy ake wes 
be exercised in like manner as they were tire 
pars clenancery, subject to the provisions of this act, Y the 
may be appointed guardian of an infant in both 
oe ies; or the guardianship of the | 
property may be committed to ‘liferent persons. 


§ 2822. Incither of the following cases, an infant, of 
of fourteen years or upwards, may present, to the 
‘s court of the county in which he resides; or, if 
6, 10 the surrogates court of 
county in which any of his prop. eal_or personal, 
earanet: ‘a written petition, duly verified, setting forth 
the facts upon which the Jurisdiction of the court depends, 
aap ing for decree appointing a general guardian, 
xs pee or of his property, or both, ax the caso 
if necessary, that the persons, entitled by law 
tobe cad upon such an application, way be cited to show 
cause, iW such a decrve should not de 

hore ma ‘such & general guardian hus cen duly ap- 
by a court of petent risdiction of the 
aiee Sb thie will or deed is father or mother, ad- 

nied to probate ‘or authenticated, and recorded, as 
in section two thousand eight hundred und fey 

of this act. 

Where a general agar im 80 appointed has hae 

jetpooenpetent or disqualified ; or refuses to act ; 


has heen  ar-Wliere his term of office Tas ‘oz- 


removed 
the petitioner fsa non-resident married woman, 
ition relates to personal property . it must 
show that th operty aps t to the 


‘the law of the 
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wsurrogate’s court of the chonty in whicli nny of the fofant's 
property: ral or yersonnl, i. situnred ; a written petition, 
ly voritied, setting fork the fects, npon which the Juris. 
diction of the court depends, and praying fur a decree op. 
nthog = lian of the person, or of the propesty, or 
both ‘ot the infant, to serve until the infant attains the age 
of fourteen yeors, and a sicorssor to the guardion is ap- 
pointed. ‘The cases in which such # gaardian may be ap- 
po nted, the contents of the petition, und the proceedings 
i are the same,ax prescribed in the foregoing sec- 
tions of this article, with respect to the uppointment of 
general ‘upon the petition of an infant of the age 
of fourteon yours or upwards ; exoept that the surrogate must 
nominate, @s well as appoint, the temporary guardinn. 


§ 2828. The term of office of n guardian, appointed as 

rescribod in tha last ection, expires when theintant nttaina 

te fourteen ae oe sper the eet — 
#0 eontinnes to retain 

posers Bad satiority’ snd ie saljoct to. all: tho datios mod 


ties, of a of the person, or of the Property, 
or parsuant to his lette: ontil bis successor te 
and has qualified, or until his 
other cause, by the decree of th: 
‘hig sureties are responsible accoriing!: 


2829, Where a gencral gunrdian of the property of 

we tstant te appointed, ae prescribed in this aspintayip= 
@tire into the infant's circumstances, 

st ascertain as nearly as practicable, the valuo of hia 

property, and of tho rents and profits of his roal 


nil money and other property received by 
_ application thereof, an is guardianship, w 
reqguiréd so to do by a court of competent jorisdictlon. Wak 


i 
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Gat Where he has wilfelly refered, or, withont good 
epee ta obey any tawfal direction of the anr- 


ropa ta ed in 8 decree or an order; or any provixion 
relating to the discharge of his duty, 


4 tl tend. prada Liye him was obtained bya 


5, Where he has removod, or is about to remove, from the 


case of the guardian ofthe person, where tho in- 
will be promoted by pce tia of an- Qi 


the presentation of a potition, as 
act potion the earroguto ii os inquire fat 


‘the matter ; A pee fredl arid 4 
im" to:attend sod testify fn the 
te is uatisfied that there is probable 


last section, he mast dismias the proceedings, under tho like 
circumstances: ees the like terms, as proscribed in 
sections two thous six hundred apd ity 

nix hundred and eighty-roven of t) 
sila complaint is made against ng executor or adminis. 


§ 2834. Upon isening a citation ns prescribed in the last 
section, the germ may, in his discretion, make an order 
= ot in poner ly OF from the ex- 

of a ving ike pendency of 
: ft an order so 
ast secom| mare the citation, an 
with; but, from the time when it is ‘tal 
upon tho gunrdian and upon all ot 
‘service thereof, uubject to the exceptios 
oeonrh fpemytee in sections two thousand six. 
two thousand six hundred and four 
Rr Tees rareting otters 
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1. By the ward, after he has attainod his majority. 


gj2 BY th* eteoutor oF administrator of a ward, who ba 
i 


3. By the guardian's suooeasor, 2 
appaititel ation Ue sevexsel thm prepaid ‘pe 


on 80 Tequired to account. 


- 4. By Ce AeA ae ty, ih ce eprealat 
jottors have been revoked ; or ‘Tepresontstine 
of such surety, Citation under this snl ronat be 
directed to both the guardian and the ward. 


| 


§ 2848, ~[Am'd 1881.] A petition, for tho 
mont of the account of a general 

person, may be presented, ax the last 
or by the gencral yuardian of the infant's 
nupoi the presantation thereof, proof must 
surrogates satixfaction, that the guardian 
acconnt has received money OF pr 

which he bas not accounted ; or which he has mot 
delivered to the genoral guardian of the infant's 

and o guardian of the estate only of a minor «ball 

the purposes of chapter, deemed s general guardian. 


j 


Hl 
ta 


ale 


_[Am'd 1893.) A i to the er 
(rt te 
Jemont of bis accotnt and a discharge from bie 
inbilities, in any caso <aaee 
coompt may, present ca 
cf ‘ihe of ta tan 
pray that the persom WhO might Lines 
ua oO Inga epremesaves B 8 
dian or the ven 
Fited to 8 settlemenh 


to attend the 
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S36t, | (Amd 1887.]_ Uj lation of a 
pein t be faces of the te premeat acotions, 
must iksus ao cil es accordingly. Section 
permenant bunidred and twenty-seven, sections two 
Treenn peren bavcnee su thirty three to two thousand 
seven tiandred and thirty-seven, both inclusive, and seo~ 
a two thousand seven hundred and forty-one and two 
seven Lundred and forty-four of this act Cts to 
ncoonnting as prescribed in this article, ane 
ab pt apd pi such an accounting. The ae 
‘annex to every account produced and 
Pip ares in the form prescribed in this ar- 
boas fy the atidavit vo be onnexed by him to his annual in- 
guardian designated in this title 


Gvaxpraxs arrorsten ny Wu on Desp. 


$2961, Will or deed containing 1 account may be 
Apgeluimenete be 
proved, eto, and 11 


a8 ead der 
= 


fatiers, 


25. When security required = _pointed by sie tar . 
Rm A RerGia®, op- 000. Bialguatoa of och & 


a atarourity to bea, 2500, appara ‘of success 


§ 2851. A person Ann dca ie Bats any 3 Dem. 4 
pro 


power CMD a8 guardian of 
ae an infant eons tue of an 3 

will of the t's father or moth 
the State, and dying after this hay 
the willlina beet. Iuly admitted to. 


hig de: 


How. Pr. 








— 
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‘diserstion of the sarrogate, in a caso where a person 
en Sas ances ean entitle himself to letters testa- 


‘mentary only by giving bond ; bat not otherwise. 


28546 to be given, xs prescribed in the 
Epp tis ist be a bond to tha amo effect, and in 
the same forts, athe bond ofa gineral guardian, appointed 
the Yseourt Esch provision of thia chapter, 
applicable to the bond of such a guardinn, and tothe rights, 
daties, and liabilities of the thereto, orany of them, 
i the release of sureties, and the giving of a 
foas 7 spplies to the boud so given, and the parties 
ereto. 


2855, [Amid 1898, omundment to take eect Seplenber 1 
ise te the potition of the ward, or a any relative or 
other in hi 


person is behalf, the surrogato’s court Ete 

ira heanceen to require security, as prescribed in the lant 
sovtions, may, at any time, in the discretion of the 
surrogate, make an order requiring a goardian appointed by 
will or by deed, to reucer and file an inventory and account, 
in the same form, and verified in the same manner es the 
a required to be filed eakaahy bie 

gaardian appoin ‘4 surrognte’s court, as prescribed in 
article second of this title. Tho order may lsc reqqelte auch 
an inventory and account to be filed, in the mouth of Jan~ 
wary of exch year thoreafter. Soctions twenty-cight hundred 
and forty-two to twenty-eight hundred and forty-five of this 
‘net, both inolusive, apply to such an inveptory aud necomnt, 
, as if the guardian bad been ap- 

ted by the parrogsie’s court. ‘The provisions of section 
wenty-cight hundred and forty-six of this act shall apply to 
nguardian sppointed by will or deed with the same effect ax 
if wack guardian had been mda tioned in said section, and the 
therein preseribed may be bad in the case of 

hes poeta a the same manner as it he were a gen. 


§ 2856. [Amd 1891.] Thoanrrogate’s conrt havi: 
diction to require secority may compel n judicial sett! 
‘of the aocoant of n guardian appointed by will or 
in asycase where it may compel a judicial set 
‘the account of o penéral zuardian ; and the proceedings to 
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nooordingly. Sections twenty.seven hundred and 
three to twenty-seven hundred aud thirty-seven, both 
ive, and twenty-seven lhundred and forty-one 
-four of this act 
in this article, 


upon a judicial settlement of the 
appointed by will or by deed, as pre- 
article, or the jadgment rendered upon apnea 
has the same force as a judgment of the 
“OP Lar potion of th Mf, f any relntis 
petition of the ward, oro! ve 
Sepa bikin bebate, lia wcpopaiyn comet tain 
to require security from @ F 
will or by doed, may remove sach a guardian, in any 
cave whore a testamentary trustee may be remove: 
| seribed in title sixth of this chapte: 
5 such petition are th 


removal of such a 
rr exercise of bis 
he had been appointed by the 


sppointed by will or b; 
‘the snrropata’s 4 


“ ‘such an 
Sppointment would contraveve the express terms of the will 
or deed. - 


} COUNTERCLAIMA, ARD 
ER OF TFILX, 
T¥.—Pnocxeptxos werwxex Tux JomDER oF 
e0% AND THE TRIAL. 
Vi TRiAs aXD E78 INCIDENTS. 
Vi—Jenomxxr ; Axo DOCKETING TIE 5100, 


E X,—Acriom om srrctan rnocexnixo, 2ELATISG 
5 aig. TO AS aNtaan srmaxing EOS Ter TTT ES 
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i= Seapets sac isan tony draw from th 
box double the number of prorat tequived. £0: late 


hereinbefore contained shall poets the ula. 
jonrming the trivl of the case, on his motion, ur on 
fen fein ofthe ist he tty Ne 
ety iné hondred and Serna bs 
Air: fuudead aud sixty-eight of the code of ch 
are. 

$2998, ey japsoa\Saneh ecsahrielse na cet op. sie 
mation 10 well and truly to ty the the pisttes: 


defendant, unless iene by by 
the j main 's true verilict to give, according to the evi 
After Last jurors have been duly sworn, they 

Sericgniaas hear the allegations Y ad punctate 
the parties, which Sarat a poade publicly, in their presence, 

$3000, A offered as a witness, must, before any 
teatimony is) eu by him, be duly aworn or affirmed, to ibe 
effect tbat 


evidence which he shall give, eaaling to to 
Sirs matter in difference between 
‘anl———. —, defendant, shull be ‘be the 
arg the whole truth, and nothing but the truth. 
§ 8001. Where o witness, attending before w justice in 
case action, a to be sworn or affirmed in dhe form 
Wy or to answer n pert ni 
qnostion ; or neglects or refuses to Dondnes a book oper 
which he has been duly subpenaed to produce, ax pre. 
weribed im seotion two thousand nine hundred ard nisty- 
ino of this wot, oF duly required to produce by on order, 
mad bed in kéction eight hinndred “and sixty- 
at whose instance he at 
imony of the witness, or 
pape: 0 far material, that without it 
be cannot safely eeaebed with the trial of the nection, th 
justioe rans, by warrant, commit the witness to the jai 
the consty. 
‘The warrant must sj 
rasp 
muat be specified therei fur neglecting or 
eolror) hed roduce a book or paper, ame must be de- 
faith convenient certainty. ‘lho recusunt witness 
= te oss confined, by virtne of the worrant, until he 
submits to bo sworn or affirmed, or to ‘er, oF to produce 


the book or paper requir a the ase nny be; oF voter 
ibe dchanyed pecondting to ba 


~’s'3003. ‘be justice must th RISB OE from time to time, 
at th ie etaine party in whose behalf the witnoss ut- 
tended, sijonrn the tril, wutil the witness testitl 
duces the book or paper required, or dies, o: 
inuatic. or is dischargod cocording to low, 

BOO4, An ex parte Affidavit shell not be received im 

fagmes Sena Without the consent of both parties, 

exeoyit ip a caso where it is apccially allowoa by law. 





en sere of tet, tance 


‘TITLE I 
eee Paes 8 es appearance of parties; proce 


§ 2870. An action is commenced before a 
ieee orig lee 


at a sisce. syeciOnd ‘therein, to 
sues, iff n'a civil action, “Where the 
a it an order to arrest oe 
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Lil justice, or by the written the purtics, 
adore ates annexed to the eens to take 
P= eniece deposition of the witness; and to return 
neute by ary addressed to the justice. 
2981, ‘content, 4 commis- 
sion pt soar arpa prescribed in Foal tn tide ar article may issue without 
and the deposition may be taken 
os In thot case, section nine hundred 
Q Satta tenoaeaticnnt toe cena 
of that section must be annexe thereto, Notice ot 
the ime or of the examination of a witness, by virtue 
thereof, not be given, 
§ 2982. The commission may be granted by the Justice 
without notice, Grats the fsppliowtion at the Batt made 
‘at the return of , or upon the application of 


summons. 
, Made at the time of the joinder of issue, It 
may be, granted at any time after the joinder of issue, 
upon the lication of either party, accompanied with 
proof, it, that six days’ written notice pp 
been served upon the adverse party, either 


teri re Vibro upon the attorney, who appeared 


2883. Where ® commission is me upon the 
insta of the plaintiff, he is entitled to one or more 
io trial, as may be ®ocessary to procure 
lission to be executed and returned ; not exceed- 
ing the length of time for which the trial might be ade 
journed upon the application of the defendant, 
its ‘The commission must be executed and re- 
ns prescribed in section nine hundred and one of this 
sere acopy of that section must be sunexed thervto, 
except that ul division sixth thereof may be omitted, 
§ 2985. The justice, to whom the package containing * 
the commission is transmitted by mail, must receive it from 
ve nected aod open and fle it, indorsing thereu 
the date of his so doing, It must remain on file with bi im, 
Pion ‘the trial; but either party is entitled to inspect it on 


§ 2986. Sections nine hundred and two and nine hun 
dred and three of this act apply to.a commission, issued as 
preseribed in this article ; aud to the execation thereof. A 
La taken thereunder may be read in evidence upon 
trial by elther party, and has the effect specified in sec- 
Yon nine hundred and eleyen of this act, 

$2987. Where the commission is executed within the 
Stato, tho commissioner, or, if there are two or more, a 

‘of them, have the same power to issue a sub 

to swear ‘i operon and to compel his attendance, 

ihe peace has, iu an action pending before 


18 Hux, ot8, 








The Union Surety and Guaranty Co... 


gg ooor Ae Wonn, SsstycandtsGuaranty Cas 


3037. Notwithstanding the discharge of jdgment 
ott Fa wibedl in the ant four sections, fhe Sudemant 

lid as uae, his property ; and a new execu- 

appa nae cordingly, ns if 4 had ‘pot been im- 


pro 

8088. In un action for a chattel, the possession of 

‘bas pes delivered to the persian ras 

Txecotlon, for the delivery of the possession beret im, 
as well as for any ee recovered eh him, pei be issued 
pe aeons Unless judgment bas been docketed in 

county clerk's office, as prescribed in title sixth of this 
chapter. Itmust be to aoe same effect, and executed in 
the kame manner, like execution ixsued upon a jp 
ment reodered in jupreme court ; except that it itmust! 
directed generally to any constable of the county ; and that 

the direction to satisfy a sum of money, out of the pr lo propery 
oft the jud; it debtor, must be in the form 
in this title for a like direction, where an execution i is insued 
es a ae the peace, upon a judgment for a sum of 


at 3039, If 4 constable fails to return an execution with- 
io five days after the return day thereof, the party, 
whose favor it was issued, may recover, inan action against 
the constable, the amount of the execution, if it was issued 
bad a ae tn fora sam of money; or “if it was for the 
mod ne praci ‘of a chattel, the value of the 
od ws epecitiod In the judgment, together with the 
or hae costs awarded thereby ; and, in elther case, 
with interest from the time when the j judgment ‘was ren- 


§ 3040, A. constable shall not levy upon or sell 

oF arrest a defendant, or take possession of a chattel, 

by Virtue of an execution, after the time limited therein for 

its return, unless the execation has been renewed ; nor shall 

he act under a renewed execution, after the expira- 
tion of the time for whieh it has been renewed. 

§ 3041. Where money, collected by # constable upon an 
execution, isnot paid over by him secording to law, any 
person entitled thereto may maintain an action in his own 
hame, upon the instrument of security aces by the con- 

stable and his sureties : and may recover therein the sum so 
collected, with inlerest from the time when it was col- 

8042. A constable, to whom an execution is delivered, 
wi term of office expires on or before the return da: 
thereof, must d thereupon in the same manner, as ff 
his term of office had pot expired ; and he and his suretios 
wre liable for any tieglect of duty, with respect to Uy 
ention ; or for money collected thereunder, or for dams 
sustained by reason of any act done by 

the execution, in the Fane manger, and to 
extent, ws if his urm of office had not expired. 


‘17 Hon, 690 
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‘within nis county, as will satiafy the plaintiff’s demand, with 
Oe aad to make retarn of his proceed- 
ings thereon to the justice, at the time when tie summons 

is returnobl~ The amount of the plaintiff's demand must 
be specitied in the warrant, os in the affidavit. 

§ 2908, Before granting the warrant, the justice must 
Tequire a Willen uAdertaklag to the defendant, on the part 
of the plabeit with one or more sureties, approved by tha 
fustice, tothe effect that, if the defendant recovers | de 
mont, or the warrant of attachinent is vacated, the 
will Son teens ‘costs Which may be awarded to the defendant, 

Rico! he may sustain by reason of the 
Acad ‘the sum specified im the under- 
ete which ust be at least Bas jundred dollars; and 
the plaintiff recovers ent, he will pay to the 
Sete a money recelved a ing from broperty taken 
virtue of the warrant of attachment, or upon any bond 
therefor, over anid above the amount of the judgment, 
‘and interest thereupon, 

hn The constable, to whom the warrant of attach- 
mat del must execute it at least six days before 

Peer oy 3 the summons, by Jevying upon and taking 
‘custody so much of the } and chattels of the 
tes not exempt from Loteed ‘sale by virtne of an 
execution, including money an k-notes, Which he finds 
See his Ae ‘as will Satixfy the plaintiff's 
and expenses, fe indie “tafe cop the 
ey orcad, to be disj | of ss pret fo this 
eating eres oral ‘immediate! iy make entory thereof, 

the estimated Yalue of each item orurticle, 


meee ak pl The constable must, aes after making 


the inventory, and at least six days before the retorn day 
of the suminons, serve the summons, together with the 
warrant of attachment and inventory, upon the defendant, 
by delivering to him personally a copy of each, if hocan, 
with reasonable diligence, be found within the count: 
if he cunnot be so found, by leaving 0 
Dy the constable, at the last place 
antin the county, with o person of suital) 
cretion ; or, if such @ person 
Sowing thas the outer door, 
sonata thenncarcst post 

, directed to the 
the fiefendant has no p ‘in the county, by 

as to isi person in ‘whose pean the property 
foun 


2011. os defendant, or bis att tin his § tae, Con 


If, may, at any time before judgment fs re red in the 
action, execute and deliver to the constable un undertaking. 
to the plaintiff, in a sum specified therein, at Irast twice 
value of the property attached, as stated in | 
with one or more sureties, approved by the constabl 


bol. Act, 
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het that, where a defendant appeals from # 28 Mun, 497, 
beara il u, wherein be dil not appear ®, ieee 
wis Hot personally served upon him, the 
‘taken within Licata days after the 1 
im, on the part of the plaintiff, ph coer 
wiry of the judgment ; but not after the ex- 
vi from the en! ‘the judgment. An 
ty serving upon the justice by whom the 
‘wns rendered. and upon the respondent, a written 
I, subseribed either by the appellant or by 
appellate court, 
Service of the notice of appeal upon the justice, 21.App. Diy. 
by delivering it to him personally, or to his Es 
pursuant to law ; but if the justice ix dead, 
or ifn bor his clerk can, alter reasonable diligenco, 
‘be found within the county, service of the notice wy 
the justice may be made, by’ delivering it to the clerk of 
bse pe tie vibes ape dead, Ce 
nt must, ime o) notice, pay to the 
son to who itis delivered the costs of th action, included 
in the Judginent, and the sum of two dollars, as the fee of 
the justice for making the return. 
§ 3048, Service of the notice of appeal upon the 
ilept may be made, by delivering it, in any part of 
the State, respondent personally, or in one of the 
wil pene 
1. Tf the by Sama is a resident of the county, by 
heaving it at residence, with a person of suitable ago 
and discretion, If he is not a resident of the county, and 
red as his wttorney upon the trial ix a 
resident thereof, it may be served upon the attorney, either 
Jenving it at his residence, with n person of 
diseretion, 
2. If service within the county cannot be made, with due 
itixence, spon the respondent personally, or in the method 
prescribed in the Co subdivision, the notice of ao 
may beserved upon him, by delivering it to the clerk of the 
appellate court, 

8049. Where the appellant, scasonnbly and in good 28 Mun, do, 
faith, servos the notice of appe pon elther the justice or #8," 
‘the respondent, but omits, through mistake, inadvertence, yj 
or excusable neglect, to serve it upon the other, or to do 5 Cly. Pro, 
any other act necessary 40 parti ot tl appeal, ‘the appellate Slay 
‘court. upon proof by nftidavit of the facts, may, in ils State R 
discretion, permit the omission to be suppliod, or az amend: 
ment to be upon auch terms as justice requires, 

1 


2 


2 
Hu 
aH 


iH 
Es 


=e 


ge 
H 
i 


AN, F Mtato Tey 25,9 App. Diy. 175, 
§ 3060. If the appellant desires a siay af execution, be e ttow, Pr 
‘ ,, executed by one or more fya" 
who render id 
ment, or by n ji alinte court ce Sl 
that, 1£ the append is dineiiased ; or if judge jered 13 
jagainat the sppellant in the nppeliate court, and un execu 





warrant of attachment docs not $138, Con 
justice to hear and determine *! Act 
hss appeared generilly in 


“him, and) Bie 
virtue 











Mike 476, 


$104, Con- 
sol. Act. 


nalnt at 


REPLEVIN ‘Sp cea 


procures the allowance of bis undertaking, the constahly 
must Immediately dediver the chattel to the defendant 
§ 2928, A constable who delivers to either -, with: 
out the consent of the other, a chattel am 
except as Brsctibead in a Tat ti “ 
execution: uy a judgment oi pe No osfetins 
Ath hundred doflars ; 


the aggrieved the sum of one pad 
iste ito Ni for all mage which a 


seven hundred and ea of this net, a] 
in anaction, brought ss preseri 
tuling the constable for the sheriff ; except thi 
a notice und of a copy of the Claimant’ af Taidavit, upon the 
plaintiff's uttorney, as prescribed in section one’ ne 
= funded a nine, Savi Ue made, Coe 

jaintiff personally, or upon the attorney wl 
Eien before the justice ; and that the sum 
Lense wet tie by ‘the plaintiff to the constable, 
notexceed, in any case, three hundred dollars, 


2930. Where a chatiel has been replevied, and the 
defendant has not required the return Pres ina pending the 
action, a8 prescribed in the for of this arti- 
cle, he may, in his answer, demans lun — 
thereof, either with or without pe for the 
withholding, or detention, 


§ 2031. Section one thousand three hundred and 
enty-three, section one thousand seven hundred and thin. 
one, excluding subdivision first thereof, and sections oor 
thousand seven hundred snd twenty-two, ove thousad 
seven hnstred an twenty-six, one thousand seven ipedeni 
and mine: San ae re hundred and thirty-two. 
one ean » bums an thirty-three, one thousenl 
seven hundred anil thirty-four, and one thonssnd 
hundred a rial five of this nct, subatil the cam: 
fe apply to the an action 
justic: = os to recover a chattel, 
against the sureties in an undertakit 
as otherwise specially prescribed in 
§ 2932. Where the defendant does tot | 
wummons has not been personally served 
chattel, or part of a chattel, tp reco! 
bt, bas been roplovied, and the: 
Ly oy duly taken, as prescribed 


tice must proceed to hear and di 
Fespect to Vont chattel ot part of & 
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ts broaght to recover two or more chattels, with respect to 
those which have been replevied ; in like manner and with 
ike effect, as if the summons hail been personally served. 

$2933. Where the summons has been personally served 
apon thedefendant. or where lie appears, the justice ciust 
proceed to hene and determine the action, although the 
plaintiff has not required the chattel to be replevied, or the 
constable has not been able to replevy it. 
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‘80 Hun, a6, 
3 Mino, oe ¥ hour rafter the time specified in the summons for the returs 
he 


PLEADINGS. 


TITLE TIL 


texdtegs; incluling countereluims, and> proceedings upow 
amsweraf Gilles 


bad wah ine Jenne to bojolned. —* 249. Judgment upom comnten 
2138. Complalst. 296), Judgment when accounte 
Wh exceed 


2051. Answer of title. 


2962. Ondertadl 
Fred: Te whateasrt ion seta. 
to be brought. 


cause of action 
oat. 


2919. Danihieretees 
2010 Gopéral raise for ‘pload- 
201, Accor 
tor paying of money 
Court 18 


party. 

2047. Consequence of nogieet to 
plead counterclal 

2048, The lant wectionqualified, 


§ 2934. [Am'd 1893.) At the place and within one 


ga of the partes mast be 

‘oro both parties appear upon the return of the summons 
an issue must bo joined before an adjournment is had, ex- 
capt when tho defendant refusos or nm to 

re an issue of factor an issno of law is j ine 

‘ore @ justice of the pence in the sire 
yn, or in of the towns in the county of 

oes by either pare a his eat 
ing» exceeds thesumof onebundred dol Ered when inan 
action to recover chattels, the vane 
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thereof, as faras it isin his power +o to do, at that or an 
other specified time ; nnd in cuse of his default, it may PS 
elude him from giving evidence of such parts thereof, as 
have not been so exhibited or stated, 

2943. A variance, between an allegation in a pleadin, 
and the proof, must be disregarded as pantalertels alae 
the court is satisfied that the adverse party has been misled 
thereby, to his prejudice. 

§ 2944. The court must, upon application, allow a 


pleading to be amended, at any time before the trial, or *! 


during the trial, or upon appeal, if substantial justice will 
be promoted thereby. Where pay amends bis. plead- 
ing afwr joinder of ixsuc, or pleads over upon the decision 
a demurrer, and it is mnde to appear to the satisfaction 
of the court, by oath, that an adjournment Is necessary 
to the adverse party, in consequence of the amendment or 
pleading over, un adjournment must be granted. The 
court muy also, in its discretion, require, us a condition of 
allowing an amendment, the payment of costs to the ad- 
‘Verse party. . 
2945. Sections five hundred and one and five hundred 
two of this act apply to a counterclaim in an action 
brought in a justice's court; except that such a counter~ 
claim cannot be interposed, unless it is of such = nature, 
that a justice's court hus jurisdiction of a cuuse of action 
founded thereon, 
© 2946. Sections five hundred and five and five bun- 
dred and six of this act apply tos counterclaim fn an action 
against a person sued in ® representative cupacity, or in 
favor of an executor or administrator, except that the de- 
judgment against the plaintiff upoma 
5 ine two hundred dollars. 


defendant, in an action to recover 
upon or breach of a contract, neglects to inter- 
nose & counterclalin, consisting of a.canse of action in his 
or to recover damages for a like cause, which ti, 
have been allowed to him upon the trial of the action, 
and every person deriving title thereto through or from 
him, are forever thereafter precluded from maintaining an 
action to recover the sue, or any part thereof. 
§ 2948. But the prohibition contained in the bast seo 
ton does not extend to either of the following cases = 
1. Where the amount of the counterclaim istwo hundred 
dollars more than the judgment which the plaintiff re- 


covers. 
2 Where the counterclaim consists of a items, ren- 
dered before commencement of the action, in which it 
t Iinve been interposed. 
Where the counterclaim consists of x claim for um- 
Lk ie datnages. : 
Where the counterclaim consists of » claim, upon 
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comply with the undertaking, the sureties sre liable there 

‘upon, to au amount not exceeding two hundred dollars. 

ah orale een aan a thew Gace Js to be 
rought as prese ¢ Inst section, i the supreme 

court, or the county court of the Justice's county, at the 

jaintiff's election; except that, where the justice is a 

ice of the of the city of Buffalo, it is the superior 
court of Buffalo. 

§ 2964. Upon the delivery of the undortaking to the 
justice, the action before him is discontinued, and exch 
party must pay bis own costs, The costs so paid by either 
party must be allowed to him, if he recovers costs in the 
new action, tobe brought as prescribed fn the last two 
sections. if the plaintiff fails to deposit with the ee 
summons and complaint in the new action, before the 
Liter of twenty days after the delivery of the under- 
taking. the defendant may maintain an action against the 

to recover his costs before the justice. 

§ 2966. If the undertaking is not delivered to the 
justice, he has jurisdiction of the actjon, and must eed 
therein ; and defendant is precluded, in his defence, 
from drawing the title in question, 

§ 2966. If, however, it appears, uj the trial, from 
the plaintiff's own showing, that the title to real property is 
in question, and the title is disputed by the defendant, the 

ice must dismivs the complaint, with costs, and render 
judgment against the plaintiff accordingly. 

29657. In the new action, to be brought after an 
Leas before a justice ix discontinued, by the deliv 


“an answer and.an unde 7 Lin ‘the lank siz 
vections of this iff x 


Justice's court, each undertaking, given in. the justice's 
court, continues to be valid in, and is applicable to, the 
newaection, 

2958. Where, 


‘int 

8 to all of them ; the defendant 

jertaking as prescribed in 

‘ine hundred and fifty-one and two 

d and fifty-two of this with re- 

r causes of action only, in 
question. Whereupon the 

discontinue the action as to thase causes of action only; the 

plaintiff may commence a new action therefor in the Lae iy 

court ; and the original action must proceed as to the other 
causes. 





aTd 


which another action was pending, at the time when the 
action waa commen, 
& Where judgment is taken against the defendant, 
without. ater service of the summons upon bim, or an 
appearance by him, 


equals the plaintiff's 
favor of the defendant, 
demand, the plaintiff must fu 
only. Where it exceeds the plalnt 
fendant must have judgment for the 
thereof as is due from the plaintiff, unless 
the sum of two hundred di 3 ys 
hundred dollars, or if no of itis: 
o justice must, at the election of the 
Set off so much of the counterclaim 
ality ‘the plaintiff's demand, and render judgment for the 
defendant for his costs; in which case, the defendant 
mals an action for the residue ; or, - 
der a judgment of discontinuance costs 
perenne the defendant may thereafter maintain 
tion for the whole. 
Weswpae ‘of the excess is not duc from the 
the judgment docs not prejudice the defendant’ to 
recover, from another person, so much thereof, as the jude 
ment does not cancel. 
81.Abb. 8.0, 2950. Where, upon the trial of am sction, the sum 
a wat of the accounts or both, parties, ate Riemer 
= tion of the Justice, exceeds Tae hun 
ment of discontinuance must be ieee the 
with costs, 
The defendant may, elther with or without 
ths if set forth in his answer fae, 
L show! 7 spert come in 
TiMies, uz ti00, = and it must 
ian-¥. ck signed by the defendant, or his attorney oF 
delivered to the justice. The justice 
countersign the answer, and deliver it to the 
1 1980, Come 
rol, Act 


cause, ght in the proper court, as 

the next section, the defendant will, within 
after the epost, give ritten adeission of 
thereof, Where the defendant was arrested in 
before My justice, the undertaking must fui 
that he will, atall times, render irae 

mandate, which may be ised Lo enlorces Gams 
in the action so to be wrought, Wt the 
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comply with the undertaking, the sureties are liable there- 
upon, to an amount not excecding two hundred dollars, 
§ 2963. The court in which a new action fa to be 
ibed in the last section, is the 
court, or the county court of the justice’s county, at the 
SG rein asta, hist 
eo e juffalo, it is the superior 
court of Buff: + 
§ 2954. Upon the delivery of the undertaking tothe 
justice, the action before him is discontinued, and exch 
party must his own costs, The costs 30 paid br nee 
‘party must ores to him, if he recovers costs in the 
new action, to sen bed in the last two 
sections, if cepa fails to deposit with the fustice a 
summons and complaint im the new action, before the 
‘ag of twenty days after the delivery of feces under. 
taking, the defendant may maintain an action against the 
to recover his costs before the justice. 
Pape Tf the undertaking is not celleey to the 
justice, he has preci or ia and saat Be 
therei ud fence, 


in question, and the title {di 
ice must dismiss the 
Taek nt against the plaint pte 
=, ihe dellvery of 
ie vel 
ipresisibod im the laff ox 


‘era chattel, which was replevied in the 
fustice’s eae ‘each. undertaking given in. the justice’s 
court, continues to be valid in, is applicable to, the 
new action. 

2958. Where, in an action before « justice, the plsin- 
Uff has two or more causes of action, and the defence, that 
the title to real property will come in question, is interposed 
as to one ormore, but not a4 to all of them ; the ety 


taking bed im 
ii ante and fifty-one and two 
vied and fifty-two of this act, with re- 
a of action only, in which title 
\pon the justice must 
discontinue the action ns to those causes sere action only; the 
plaintif? no I therefor in the 
court ; and the origi 
causes. 
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Justice ; and must be to the effect that, if the tiff re 
ee In the action ; and if, before the expira- 
tion of ten days after the plaintiff becomes entitled to an 
execution upon the judgment, the defendant removes, 
or in any eae Ohencee Te ey part of his 
, liable to levy and by virtue of an execution, 
except for the necessary su) of himself and his family, 
and if.an execution upon the judgment is returned whol 
or pany unsatisfied ; the sureties will, er demand, pay 
to the plaintiff the sum due upon the judgment, 
$2963. Where the defendant has buen ucrested, the 
trial mast be aujourned upon his application, upon thesame 
terms, and in tlie samme manner, as Where he has not been 
arrested ; except that the undertaking preseribed in the last 
section need not he given. Adefendant, who procures such 
an adjournment, must continue, during the tne of adjourn- 
ment, in the custody of the constable: unless he gives an 
undertaking to the plaintiff, with one or more sureties, ap- 
proved by the justice, to the effect that, if the (eure re 
covers judgment in theaction ; and if an exec ution is issued. 
Thereupon against Senn of the defendant, within ten 
days after the plaintiff is entitled to the same ; and if a re 
turn is made thereto, on or after the retum day thereof, 
that the defendant cannot be found ; the sureties will 


to ape the amount due upon the judgment. Lf suel 
an undertaking fs given, the defendant inust be discharged 
from custody. 

§ £2964. If the trial of an action, in which the defend- 
ant has been arrested, is adjourned with the consent of both 
parties, or upon the application of the plaintiff, the defend- 


‘ant tust be discharged from custody. 
phot ‘The justice must, upon the application of the 

defendant, grant a second of subsequent adjournment of 

the trinl of the ac ivi 

it rors, 

ae ie, where 

of Ae jt , that he cannot safely procesd to trial for 

want.of some material testimony or witness; and that he 

has used due diligence to obtain the testimony or witmess. 

But if the defendant has given an undertaking upon a for- 
undertaking need not be given, 
justice, or by the sureties in the 


ng the defendant's application for 

rin! has been once adjourned, 

‘ jon-resifent of the county, the 

fostice may, in his diveretion, upon the plaiatiff's applica 
tion, direct that any witness on the part of the plaintiff, 
who Is fn attendance, he then examined under oath before 
the justice. Thereupon the testimony of the witness must 
be reduced to writing, certified by the justice, and retained 
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§§ 9101-9106 STRAYS UPON HIGHWAY! 


tion of the order appealed from, and files it with the justice, 
within the time allowed for the appeal, The order may be 
granted or refused, in the discretion of the county judge, or 
ated apon such terms, as to security or otherwibs, as he 
links proper ; and ft may be vacated or modified, either 
absolutely, or unless further security is given, in his discre- 


3104. Within ten days after a final order upon a 
tion is made, ax prescribed in this title, an appeal there- 
may be taken by the petitioner, or ty the person 
answering, in tke manner as an appeal from a judgment of 
the justice in an action to recover a sum of money, equal to 
the value of the animal or animals, and the proceedit 
thereupon are the sume, except as otherwise preseribed in 
the next section. 
eohente An appeal from final order, taken, a8 pre- 
cribed in the Inst section, by the person answering, is not 
effectual for any purpose, unless the appellant files, with 
the notice of appeal, an order of the county judge, or, if 
he ia absent from the county, of « justice of the supreme 
court, reciting that the appeal has been perfected, and that 
security bas given thereupon, aa prescribed in this 


section, and directing a stay of Pilea upon the final 


order apy from, and that the ion of the animal 
or animuls seized be delivered to the ets The order 
can be made, only where ap undertaking is given by the 
appellant, as required for the purpose of perfecting an 
Bppeal froma judgment, and staying the execution thereof ; 
and also an peeking in the same or another instru. 
ment, 10 the effect that, if the final order appealed from is 
affirmed, or if the appeal is dismissed, the appellant will 
pay all sums which the justice awards against him, upon 
the hearing, after the determination of the appeal, 08 pre= 
scribed in the next section, not exceeding a sum npecitled 
therein ; which must be, at least, twice the amount of all 
the sums, which might be deducted from the proceeds of 
the sale, as prescribed in section three thousand and ninety. 
two of this net, The sum must be fixed, ¢ under- 
faking must be approved, by the judge who grants the 
onter, Upon filing the order with the just be appellant 
fs forthwith entitled to the posession of the animal or 
anitnals seized. 
§ 3108. If the final order appealed from {s affirmed, 
Mpon an Appeal taken by the person ing, the county 
luce, ut which the justice 
ppellant, parsuint to 
may adjourn the hearing to 
another plice, and to another time, not exceeding three 
days after the time so appointed. The justice must 
suins #0 payable, as if a warrasit for the sale of the an 
seized had been returned, and the proceeds the id to 
him by the constable, as prescribed in section three thou- 
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5 2e%0 70, A subpana Fay be persed Uys eomiables Cone 
Ttmust heserved by 

ferred to the witness, and by paying oe euler 

him his lawful fee for one day's finite Bares 

ae gen oa no eiyers ee » his Toten 

the manner of se ant e sui presumptive 
evidence of the facts therein stated, 

§ 2972. Where it is made to appear, to the saiafsetn 

ot teas alfidavit or other , that a per ee aay 

bparnaed to attend before him in an ection a ‘has refi 

or neglected fo attend ns a witness in obedicnee to the sab- 

; and no just cause for the neglect or refusal is shown: 

@ party, in-whose behalf the witness was 

snl makes oath that the testimony 

@ witness ix material ; the must issue a warrant 

any constable of the 

fads Arad for the purpose of compelling The attendance of 


2972. Such a warrant of attachment must be executed 
same manner as an order of arrest, The foes of the 
jinie ‘and constable for issuing and serving it, must be paid 
peace seatim whom it is issued, unless he shows a 

excuse, to the satisfaction of the justice, for his 

arouse which case, the party procuring the 
Warmnt must pay them, and, if be recovers casts, the amount 

thereof mast be allowed to him as part of his costs, 
§ 2973. Where the delinquent witness is within an. ad- 
. he consti to whom the warrant of 


iat purpose, lias all the 
f tha emmy va respect to the 


2974. A person, duly subpanued as a witness, who, 
i Feduoer * reasonable of proved by his oath or ti 
oath of another person, fail to attend ; "or, attending, re- 
foses to testify ; mast ned, by the justice before whom 
a pending, for each non-attendance or refusal, 
nor more than ten di 
le to impose upon bir, 


be summarily imposed by th 
re the ty in Show Baal 


at any time after jadgmen: 
must, upon the a) cation of Sb party, issne a 
‘directed ‘general 0 
ig him to 


[LER TREE 
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ie delivered to him, as prescribed in that section, Uso petk 
Mioner’s remody for his damages is the samv, with respect to 
the anima: or animals, of which possession ix not eo de~ 
livered, jinst the proceeds of the mle thereof, as if 
those, whereof possession is so doliverod had not been tres 
passing upon the property. 
Cd Where the petitioner docs not allege, thut the 
animals seized were trespassing upon real property owned 
or occupied by him, and different per-ons own different 
animals seized, a separate special proce: r he inwti- 
tuted, as presori in this title, aguinet each Owner, or 
against any two or more owners, with respect to the animals 
owned by him or them. Or the proceedings moy be taken 
against all the owners jointly ; in which ewe, ench person 
to whom the precept is directed by his name, and each 
person having an interest in an animal seized, hus the sume 
right to demand the possession of the animal owned by 
him, and the same right to answer separately, us if the 
special I proceeding wis against him separately; and the 

order may be in favor of one or more of the persons 
s0 answering, with respect to the animal or animals owned 
by him or them, and for his or their cdsts; and against the 
remainder of the persons answering, or to whom the 
cept was directed, or for the sale of the remainder of tke 
animals, in like manner, as if the former persons hax! not 
answered, or had not been named in the prec But the 
person, first making a demund of the possesion of any 
animal seized, must pay all the costs to the time of the de- 
mand ; and a person, subsequently making a demand. ls 
excused from the payment of any costs, exoupt those which 
have acerwed since the former demund. 

3111. Where proceedings are taken jointly against 

nt persona, who own dilferent anininls seized, as pre 

scribed in either of the last two sections, the surplus, 1 
maining in the justice's hands, must be distributed between 
them, in Ae price to the value of animals owned by 
ech, to be determined by the justice, Any owner may 
claim separately bis proportion of the surplus ; and se 
three Dyamad nincty-three and three thousend and 
ninety-four of this act apply do, and. to the 
page of the surplus arising, as prescribed in this s 


§ 3112, Where two or more persons, or an officer and 
a private person, are authorized, by this title, to bring an 
section, of 10 a0 ‘imal, thke the proceedings pr 
scribed in thi e disposition thereof, the od 
mencement of mi netton, of the ‘veizure of the auimnl, by 
either of them, supersedes the right of any of the others 
Uring such an action, orto make suck a selxum, with t 
ote seized, ov io question in the nection, But 

@ justice may, in hix discretion, allow an officer or 0 
person, who is interested in the r ry, or in the appl 





be served by aconsiable, or by 
Siekwacsierci teases 
contents, to tess, of fen to 
him his Leet fee for one day rise sh as a witness, 
aratbcrbe pb eareny cotati eivemsa pods ls oceans 
manner of ser ‘e ant ie sum Ie 
evidence of the facts therein stated, 
§ 2071. Where it is made to appear, to the satisfaction 
of the Jastice, by affidavit or other osher proof that a person, 
subparnaed to attend before him action, hus ref 
or eae can fo attend a8 & witness in obeBeee to the sub- 
aa = just cause for the neglect or refusal is shown 
Rresees ¢ party, in whose bebalf the witness was 
sponte oie attorney, makes oath that the testimony 
if the witness is material ; the Syiotanh copeerth tie 
a attachment, directed any constable of the 
care , for the purpose of pr th the attendance of 


2972. Such a warrant of uttuchment must be executed 
same manner 0s an order of arrest. The fees of the 
eee constable for issuing avd serving it, must be paid 
person apelnat whom it i iasued, unless he shows a 
‘excuse, to the satisfaction of the justice, for his 
revo toatiend in which case, the party procuring the 
warrant must pay thern, and, if be recovers costa, the amount 

Feared inet beallowed to ktm ne-parvot hls econ 
§ 2973. Whore the delinquent witness f« within an ad- 
. the constable, to whom the warrant of at- 


and bring him before the justice. The constable, while 
is within the adjoining county for that purpose, has all the 
powers of a constable of that county, with respect to the 


‘duly subpenned ns a witness, who, 
excuse, proved by his oath or the 
falls to attend ; or, at 
fined, by the justice before whic 
the action is pending, for ‘each nom-attendance or refusal, 
such @ sum, not less than one ar nor more than ten dol 


0 ‘be summarily imposed by the 
ip Hiestion of the party in whose Benatt 
subpanned, at any time during se trial, 
‘when the defaulting witness is present, and a 
ra! to be heard. is not repo oe furagth ta “20 
ice, at any v 

must, upon the appl fication of Serocd tarot : 

warrant, directed generally to any constable af tl ¢ count 
commanding him to arrest the efwulting witness, and t 
bring him before the justice, at atime and place therein 
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by the justice, or by the written agreement of the partics, 
Soisel eater Pe ctooea in te connie aay 
and certify the deposition of the wituess; and to return 
the same by mail, addressed to the justice. 

$2981. If both parties exprewly consent, a commis. 
sion granted us prescribed in this article may issue without 
written interrogatories, and the deposition tay be taken 
bse oral questions, In that case, section nine hundred 
of this act applies to the execution of the commission ; and 
a of that section must be annexed thereto. Notice of 
the time or of the examination of a witness, by virtue 
thereof, need not be given, 

§ 2982. The commission may be granted by the jyiatice 
Without notice, upon the application of the plaintiff, made 
utthe return of the summons, or upon the application of 
cither , Made at the time of the joinder of issue, It 
may also be granted at any time after the joinder of issue, 
upon the application of either party, accompanied with 
proof, by affidavit, that six days’ written notice of the 
application has been served upon the adverse party, either 

lly, or by service upon the attorney, who appeared 
for him Before the justice, 

$2083. Where a commission is granted upon the 

itled to one or more 
to 


8p fication of tha plaintiff, he is ent 

¢ trial, as may be Recesary to procure 
tlie cominission to be executed ~ d returned ; not exceed. 
ing the length of time for which the trial might be ad- 
journed upon the application of the defendant. 


das prescribed in sect 
act; and a copy of that section must be annexed thereto, 
except that subdi sixth thereof may be omitted. 


6 bundred and two and nine hun 
xy iply to a commission, jasued as 
prescribed in this article ; and to the execution thereof. A 
tie etal by ei Tiss tho effoct specified fa 
the trial by either party, is U1 fect ec 
fon nine hundred and eleven of this uct. = 
‘he commission fs executed within the 
i a or, if there ep iolay cj 
amajority of th have the same power (0 issue a subpoena, 
re a witness, and to compel his attendance, that ® 
fustice of the peaco has, in an action pending before him. 


78 Hun, 51s 





TITLE V. 
Teint and its incidents, 
Q:708R Effect of failure of de 
soe, wen Jae Cy Soe 
a0 Dawanding Jary tea. 


‘2091. Venire. 
‘2002. TL: An netion between two: 


own, ete. 

38, Delivery, execution, and 
tara of venlre. 

2008, Ballots: how 

BRS Deswing Juss. 


Shor, New ven 
2098. Jeror's oath, 


Sik Jury to Lear proute. 
Soom Wibs's on 


$188, Con. § 29868. Where the defendant makes default EM at 


sol. Act. ing or pleading, upon the return of a suunnins, whith hn 
38 App: Div. 7 eS ‘ily served ny prescribed fm this ehapter, aha 


must beer (he allegations and proofs 
bal sretebes according to eee and ore as th 
Fight of U he case appears, 
0 App, Div. 5 fee. Where an issue of {net has Deen Joined. if 
173. nefiher potty demands a trial by jury the Justica must try 
the issue, héar the allegations the parties, acd 
runder i ciao 45 prescribed in the last section. 


13 App. Div. emandin; Fiat ater Ee at tthe tins 


a 


the constible is peat for notifying 
drawn as furore. The foes so ‘eponited ah 
by the jostine to the constable serving 


‘him shall id bred te joc sal BOES & 


wren | 
of ald fuations 

fled with him, within ten day 

‘Tho town clark is entitled to a foo of Be 


Hist 0 delivered. Any 
iver a eopy of the list to exch of Uh 
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the purpose; or in Late yateere pie. the 
ore double the number of jurors 
Shejusy in the manner by the econ wend 
hich shall be summoned in a nee ee eae e 
Ze sal continue to doo tll m jus in obtained? 
hoes hereinbefore contained shall preclude tho justice 
Hjournug the trivl of thecase, on bis motion, cr on 
the ppt m of either of the parties to the action, as pro- 
vid sy sections twenty-niné hondred and fifty in to a 
twenty aa hundred aud sixty-eight of the code of civil 


$2008. The justice must administer an oath or affix 
mation to each juror, well and truly to try tho matter 
im difference between ———- ———— tiff, 

——_———, defendant, and, w: 
justice, a teno verdict to give, Pani to 

$2099, After tho jurors have been duly sworn, they 
mist wit together, and bear the allegations and proofs of 
the parties, waich must be made publicly, in their presence, 

$3000, A person offcred ns a witness, must, before ra apy 
testimouy is given by him, be duly sworn or affirmed, to 
effect that the evidence ‘which Be shall give, ponte aeed to 
an matter in difference ee 

and—— 


before a jnstico in 
firmed in ‘the form 


bpa r 
scribed in section two thousand nine hundred acd inty- 
nine of this act, or duly required to produce by an order, 
oribed in section vight hnodred “and sixty. 
party, at whose fr stance he at 
Par makes onth that | 6 teatimony of the witness, or 
8 Ko far material, that withont it 


justice may, by warrant, commit the witness to the jsil of 
‘the county. 

8002. The warrant mast specify the canse for which 
it waned, If it ts issued : for using to ansWer s question, 
the question toust be specified therein; if fur negleeting or 
refasing to produce a book or paper, the same must be do- 
soribed nt ry. The reensant witness 

ly confined, by virtneof the warrant, until ho 
submits to be sworn oF affirmed, or to answar, or to produce 
the book or paper required, a tho cnse may le; oF bx other- 
wine disch: coarding to law. 
$8003, Tho justice must thereupon, from time to tine, 
at tho request of the party in whose bebalf the witness at- 
tended, adjourn the trivl, mntil the witness testifies, or pro- 
noes the book or paper required, or dics, or becomes @ 
Janatic. of ur discharged according to law, 
parte affidavit shall not be received in 
a: Sie kes without the consent of both parties, 
except in a case where it ia specially allowed by law. 








The Union Su 
b rety and Guarant 
£5 3010-3015 JUDGMENT seals Co, 


$2015, When judgment toeren- — § 2000, Judgment againet Joint 

S06 Remitting part of verdict, NS, Docketing the same; ae 
‘tion thereupon. 

Ok7. Transerlpt of judgment; 9082, Docketing judgment fo 
dockoting the rame, ‘another counts. 

BAR 1d" when. execition 308%, Justice may _gve thant 


cof his term. 


thay lemme against per 
ron. 
2019. 14.; In netion for s chattel. 


8 3010. A justice of the pesce may entor a judgment #4X:¥ Tig 


expiration 


opon the confession of the defendant, in any case, where 
the amount confessed does not exceed the sum of five hun- 
sired dollars, with such a aS. of execution, if any, a8 is 
‘agreed upon by the parties to the judgment. 

& 3011. A judgment upon confession shall not be ren- a0 App. Dev. 
dered, unless the following requisites are complied with : 173. 

1 ‘The defendant must personally appear before the 
justice, 
: . The confession must be in writing, signed by the de- 
fendant, and filed with the justice. 

3. Lf the judgment is confessed for a sum exceeding fift 
Golfers, ties cottoeelco. mut Lo accompanied ait tha alte 
davit of the defendant and of the plaintiff, stating that the 
defendant is honestly aud justly indebted to the plaintiffin 
the Sum specified therein, over and above all just demands 
which the defendant has agninst the plaintiff ; and that. the 
confession is not made or taken with intent to defraud any 
creditor. 

$3012. A judgment confewed, otherwise than as pre- 
seribed in the last section, is void, as against every person, 
exoopt a purchaser in good faith of property, real or per- 
sonal, thereunder, and the defendant making the confession 

§ 3013. Judgment of nonsuit, with costs, must be ren- 
dered. inst ® plaintiff prosecuting an action before a 
justice of the peace, in either of the following cases : 
oN. ¥. State Beep, 298 $ 

1. If he discontinues o: hdraws the action, 

2. Ef he fails to appear within one hour after the sum- 

i hour after the time to 


$3015. Wherethe plaintiff fs nonsuited, ordiscontinues. 92 son, 968. 
or withdraws the action; or where jadgment ts con- ie. 
feasod, or aveniict is rendered ; or where, at the close of 

the trial, the defendant is in custody ; the justice must 
forthwith render jadgment, and enter it in his docket-book. 14 stise. 15% 
In every other case, he must render judgment and enter it 2 App. Dir. 
in hisdocket-book, within four days after the cause has been 

finally sutimitted to bim. 
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except that an execution een be fecued there- 
upon only by the county clerk, us prescribed in section 
three thousand and forty-three of this act. 


§ 2020. Where an action is brought against td or 
more persons, jointly indebted upon contract, and the sum- 
mons i4 Served ypan one or more, but not upon all of them, 
if the plaintiff! recovers judgment, it must be ent 

install, in the mode prescribed in section one thousand. 
pine nundred and thirty-two of this act, Sections one 
thousand nine hundred and thirty-three, one thousand nine 
hundred and thirty-four, and one thousand nine hundred 
and thirty five of this net apply to such a judgment, and to 
each execution issued thereupon; except that, where the 
justice or the county clerk issues the execution, be must 
take the fndorsement preseribed in section one thousand 
nine hundred and thirtyfour of this act. 


§ 8021. The justice aby gees & transeript of s judg- § 1898, Com 
ment, taken as preweribed in the last section, must distinetly #0) Act. 
designate, in the transcript, exch defendant who was not 
summoned, Thereupon the clerk, who dockets the judg- 

ment, must make in the docket, under or opposite the name 

of each defendant not summoned, an eniry, as prescribed 

in section one thousund nine hundred and thirty-six of this 

act; and the provisions of that section apply to the judg: 
ment 80 docketed, An acticn, upon a judgment so doc! 
eted, cun be maintained in a Justice's court againat the de- 
fendants summoned, only in a like case, and with like 
effect, as if they were the only defendants in the original 
action. An action may be maintained against the defend- 
ants not summoned, as prescribed in section one thousand 
nine hundred and thirty-seven of this act, in any court 
having jurisdiction thereof ; and the plaintiff is entitled to 
costs, upon recovering tinal judgment therein, where the 
sum remaining unpaid is twenty-five dollars or more. 


§ 8022. The clerk, with wham a transcript given by a § 1977, Com 
Justice is filed, as prescribed in either of the foregoing sec. °° Att 
lions of this title, must furnish to any person spplying 
therefor, and paying the fees allowed by law, one or more 
transcripts of the docket of the judgment, attested ines 
signature, A county clerk, to whom such a transcript is 
Presented, must, upon paymentof the fees therefor, immedi- 
oy file it, and docket the judgment in the appropriate 
docket-book kept in his office, in like manner as the judge 
ment was docketed by the first county clerk. The 
mont, when docketed as prescribed in this section, has the 
like effect, with respect to the enforcement thereof, or any 
proceedings thereunder, or by virtue thereof, in the county 
Wirere it was so docketed, as if it was rendered by m justice 
of the peace of that county, and docketed. upoa Gling his 
trenciipt; except thal where an application for leave to 
execution is necessary, it must be made to the 





390 © EXECUTIONS $3 :9023-80t 
county, court of the county where the judgment wa 


P3083, A Juntice of the Poses whose term of office | 
ex] may a judgment remderst 
by him, sa elina’s Tether of ths foregoing sections et 


TITLE Vil. 
Exeoutions. 


$9004 When Jnstico may thsur § 9086, AMdavit defence 19 ae 
902s, ater | roqtalies of exe 
3026, Ruecution upon Jadgroent 
for 


BOE. Renewal of exeentton. 
ay execpt from et 


3029, Toloreement of Levyy 
notice of sale 

8090, Modo of liery and tale, 

MSI, Kotarn of exeoubon, 

82, joo against the 
son ; imprisonment 

judgment debtnr. 
poe, judgment debtor to 


ng asia ‘die! 
ty for not discharge 


8024. At any time within five years after Peta 
SA soar enna bf the pace, hg rendered besa 
in office e issue an execution thereapon, unless it bas 

been docketéd in the county clerk’s office, 


25. An execution, fsaped by Ws justion, must be 


ny constable of the sume county. It 
y describe the Jadgment, aioe De 
whose favor, and egal 
me of the jon hn, th by per ‘the 
was rendered ; and it must.be made returnable 
tee, within si: xty ‘days after its date, 
wsyen § 8026. An execution, famed 
sum of money specify, in the 


provision 
‘Tequire the constable to enlaty 
with his fees, out of the personal 
debtor within the county, not @ 
‘sale by virtue of an execution; and to h 
+ before the justice, by the return ‘day of the 
‘be rend: by the justice, to the party who: 
judgment. be judgment was ; 
‘derpon, in ether of the actions specified 
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or second of section two thonsand eight hundred and 
ninety-five of this act; or if an order of mires was granted, 
and wis executed, in & cuse specified in subdivision third of 
‘that section, the execution must also command the con- 
atable, if sufficient personal property cannot be found to 
satixy the judgment, to arrest the judgment debtor, 
convey him to the jail of the county, there to remai 
he pays the judgment, or is discharged according to Jaw. 
If the judgment. was rendered in an action to Tecover & 
ty or forfeiture given by @ statute of the State, the 
justice must indarse upon the execution a reference to the 
‘statute, as prescribed in section one thousand eight hundred 
and ninety-seven of this act, with respect toa copy of the 
summons. 
$8027. After the return, wholly or partly unsatisfied, 
of an execution, issued by a justice of the peace, he may, 
from time to time, within five years after the judgment was 
rendered, issue a new execution, or renew the former exe 
cution, An éxecution is renewed by a written indorsement 
thereupon to that effect, xignod by the justice, and dated 
‘upon the day when itis made, If part of the execution 
‘has been satisfied, the indorsement must state the sum re- 
maining due. Each indorsement renews the execution for 
sixty days from the date thereof. A fustice whose term 
‘of office has expired may thus issue or revew an exo- 
cution. 
€ 4028. The same personal property is exempt from 
Jevy and sale, by virtue of an execution fened ty a justice 
of Ue peace, which ia exempt from levy and sale, by 
virtue of wn execution issued out of the supreme court, and 
in the like cases, and und 
preseribed in sections one t 
eighty nine, one thous by 
thousand three hundred and ninety-one, one thousand three 
hundred and ninety-t r three hundred and 
ninety-three, and on nd three hundred and ninety- 
four of this act, and | ‘her special provisions of law, 
Pesoeny 
stable, who uke personal property into 
rine of an exocutio t hitorse upon 
7 He must im- 
modiately post rr 
of the city or i the property was taken, 
written of printed notices, signed by him, describing the 
he place, within the same city or 
1ot less than six days after the 
pow for sale, 
rovisions of sections one thousand three 
, one thousand three hundred and 
eighty-five, one thousand three hundred und eighty-six, one 
thousand three hundred and cighty-seven, one thousand 
four hundred and five, one thousand four hundred and 
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3037. Notwithstanding the discharge of a judgment 
di ¥ ips bed in the last four the judgment 
remains valid as against his property ; and - 
tion befssned scconlingly, a4 if he had not been im- 
prisooed, 

§ 3088, In nn action for n chattel, the of 
whieh has not been delivered to the prevaill an 
execution, for the delivery of the possession thereat to jim. 
as well as for any dam recovered by him, may beissued 
by the justice ; unless the judyment has been docketed in 
the county clerk’s office, a4 prescribed in. title sixth of thia 
chapter. Itmustbe to the same effect, and exeeuted in 
the same Manner, asa like execution issued upon aj 
ment rendered in the supreme court ; except that it must] 
directed generally to any constable of the county ; and that 
the direction to satisfy 4 sum of money, out of the property 
of the jadgment debtor, must be in the form pre: 
in this title for a like direction, where an execution is issued 
by a justice of the peace, upon a judgment fora sum of 
money. 

3039. If n constable fails to return an execution with- 
in ive days after the return day thereof, the party, in 
whose favor it was issued, may recover, inan action " 
the constable, the amount of the execatio was issued 
upon a jaulgment for a sum of money ; or if it was for the 
delivery of the possession of a chattel, the value of the 
chattel, as specifiod in the judgment, together with the 
damages and costs awanted thereby ; and, in either case, 
wet terest from the time when the judgment was ren- 

red. 


3040. A constable shall not levy upon or sell 
pat ‘or artest a defendant, or take possession of a challa, 
by virtue of an execution, nfter the time limited therein for 
its return, unless the execution hus been renewed ; norshall 
he do any act under a renewed execution, after the expira- 
tion of time for whieh it has been renewed, 


collected by a constable upon an 
. collect stable v 


, an 
tain an action in his own 

y given by the con- 

ay recov the sum so 
from ‘the time when it was col- 


8 3042. A constable, to whom an execution is delivered, 
whose term of office expires on or before the return da 
thereof, must proceed thereupon in the same manner, as {f 
his term of office had J; and he and his sureties 
are Tiuble for any neglect of duty, with respect to the exe- 
eution ; or for money colle hereunder, or for damages 
sustained by reazon of any act done by the constable, touch- 
ing the execution, in the same manner, and to the same 
extent, us if his term of office had not expired. 


1 Hun, 3a, 





3043, Wheres judgment, rendered 
Ls has been doc! with 3 county 
Bling either of & eS from the justice's pees Ty 
{ranseript from the docket of another couzity, 
execution, to be issued thereupon by the county clerk, mist 
be in he moe Toss nod exeeuted in the same: war 
ee ion ued upon a 
it us Otherwise prescribed { 
Sundred and sixty-seven of this aet ; and except, 
judgment is for a sum. less thant 
dollars, exclusive of coats, the direction to 
ment out of the real property of the judgment debtor met 
be omitted. In that case the Peoria ee ‘Telatins 
to the sutisfuction o! execution out of the judgmet 
F's real are not applicable thereto, 


TITLE YUL 
Appeals. 


sumer arpa enerally. 
Flrcre "a hew telat tq not Toad fn the appetite 


2 saat Tor a now trial le the appellate court, 


ARTICLE FIRST. 
Arrga.s GENERALLY, 
$00 Sorters Seno, Ue cee 
301 Who may appeal. To 
[het cour: apps to be 
S008. ante when and how 
S047. Serva of moth 
ea of ties upon 


Jnethee: jaymen 
._ _ costsand foe 


don upon judgesent 
coding ; bow reayec 


9 Mine. A. ‘The only mode of rovkelng 
Fy aj oral the pasce eaie 


Mian, Oy 


od 1882) A Bt be 
pation teaver of hee ia te fader 
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docket; except that, where a defendant Spe from a %8 Hun, a7. 
Jgment rendered jn an action, wherein he did not appear 74" . 

and the summons was not personally served upon him, the 

appeal may be tuken within twenty days after the personal 

vervice upon bim, on the part of the plaintiff, of written 

notice of the entry of the judgment; but not after the ex- 

piration of five years from the eat 6" the judgment, An 

any istaken by serving upon the justice by whom the 

Judgment was rendered, and upon the respondent, a written 

notice of appeal, subscribed either by the appellant or by 

his attorney in the appellate court. 

§ 8047. Service of the notice of appeal upon the justice, 21 App. Biv. 
iuist be made by delivering it to him personally, or to his * 

, appointed pursuant to law ; but if the justice is dead, 
orif m ‘he nor his clerk can, after reasonable diligence, 
be found within the county, service of the police oes 
the justice may be made, by delivering tt to the clerk of 
the appellate court. Unless the justice is dead, the appel- 
lant must, ut the time of serving the notice, pay to the per 
son to whom itis delivered the costs of the action, included 
in the judgment, and the sum of two dollars, as the fee of 
the justice for making the return, 

§ 8048. Service vf the notice of appeal upon the 
respondent may be made, by delivering it, in any part of 
the State, to the respondent personally, or in one of the 
following methods : 

1. If the respondent is m resident of the county, by 
Jeaving it ot his residence, with a person of suitable uge 
aod discretion, If he fe not a resident of the county, and 
the person who appeared as his attorney upon the trial is 
resident thereof, it may be served upon the attorney, either 
personally, or by leaving it at his residence, with a person of 
suitable age and discretion, 

2. If service within the county cannot be made, with due 
diligence, upon the respondent personally, or in the method 
prescribed in the foregoing subxivision, the notice of 1 
may beserved upon him, by delivering it to the clerk of the 
appellate court. a 

€ 3049. Where the appellant, sensonnbly and 
faith, serves the See of spp es J. upon ei 
the respondent, bat omits, n 
or excusable neglect, 
any offer act necessn 


‘approved 
tym Jud 


that, if the appeal is dlsruis 
the appellant in the 
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Judgment ; with o brief #aterent of the amount and nature 
‘of the claims litigated by the purtins. But he need not re- 
torn the evidence, or any part thereof, unless he is required 
to to do by the special order of the appellste court, 

§ 3054, Whore the justice us gone out of office, he 
must nevertheless, makes retura in the same manner, and 
his return has the same effect, as if he remained in office. 

§ 3058, If the return is defective, the appellate court 
may direct the justice to make a further or amended return, 
as often as is popes kee sppellate court may com- 
pel the justice, by attachment, to make and file a return, 
ora farther or amended retnra, The court is always open 
for those purposes. Where the justice bas removed to 
another county of the State, the ee court may Com 
pel him to make the return, as if be was still within the 
county where the judgment was renderad. 

§ 3066. If the justice dics, becomes « lunatic, atsconds, a6 N.¥ 
removes from the State, or otherwi-e becomes unable to Sate Hey 
make the return, the appellate court may receive affidavits, = 
or examine witnesses, as to the evidence and other pro- 

taken, and the judgment rendered, before the 

justice ; and may determine the appeal, aa if a retarn had 

duly made by the just 

3057. Where an appeal ix founded upon anerror in fact 49 ton, 1 
ith prcenine not affecting the merits of the action, 10 Mise. °33, 
and not within the knowledge of the justice, the court may 244.200, 
determine the matter upon affida its discreti 
upon the examination of witnes 

$3068. Where the judgment of the justice fs reverse) 1923.7. 385 
or modified, the appellate court may make or compel resti- 14 Mire 9 
tution of property or of n right, lost by means of the erro: 
neous jedgment ; but not so as to affect the title of a pur- 
chaser, in good faith and for valoe, of property by 
Firtue of & warrant of attachment in the action, or an 
exceution ised upon the judgment. In that case, the 
appeliate court may compel the value, or the purchase- 
price to be restored. or deposited to abide the event of the 
action. as justice requires. Six days’ notice ‘applica 
tion for an order for restitution must be y 
application. ie gree before judgment, the 
may be included thervin. ' 


§ 8089. If, upon theappeal. sum of money ix awarded 


to ope party, ani 
theappellate court must set off the one against the other, 
and render judgment for the balance. 

§ 3060, Where costs are awarded to the appellant fo 
may include, in the disbursements upon the appeal, the 
costs and fee paid to the justice upon taking the ; 
and, where the judgment rendered by Une fi 
the appellant, he may also include, in th a 
the costs of the action, before the justice, which he would 


costs are nwarded to the adverse party, 





APPEALS, 85 3061-2061 
Sai eer to steer enn des 


pret The clerk, emery after. 
jue pci thal determination of an. 
iogtier ‘anf file such of the foli 


W the appeal; which constitute 
wat eve return of the aso 
ay “notice of appeal ; and 


ven. 
a ‘The verdict, or decision, and each als ass, 
a Ine co ofthe fudge, together wh ek 
ce 
“pty of exce rents sae wl ae is oo oni 
other , then on file, and a certithed 
ier, which In any way involves the pt on 
Taseearny affects the judginent, 


ARTICLE SECOND. 


ArruaL WHEKE A New TRIAL 1 NOT WAT EN THE 
arrec.ate Court, 


§ 2002, Hearing of sppeels die § Mas ier 
io len ow teal tn in Justine Be ie em 
court may be directed. 


Mitow. Pr, $8062. [Am'd 1883, 1895, amendment fo take effect Jame 
515. ary 1, 1896.) If the case ay one shee ewe 
entitled to, orhas nat led, 
| prescribed in sution thirty BE 


he respondent win ten u 
need pepe es ae 
fant or his attorney a written “ruin | ‘that 

be reversed with five 
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case, without regard to tec'snioal errors or defects, which do- 
not affect the merits. It may affirm or reverse the judgment 
of tho justice, in whole or in part, and as to any or all of tho 
partios, and for errors of Iw or of fact. When the nppeal 
is to the county court of Kings county, said court may, up- 
on its reversal of @ j ft onder anew trial before 
samo justice or before another justice of the same county to 
bo desi in the ordor, and ats time and place to bo 
specitiod in the order, and in such a onse the costs of the ap- 
Peal shall be in the discretion of the appellate court, 
3064. If the appeal is taken by adefendant, who ¢ ciy, fa 
failed to appear before the justice, either upon the return 180. 
of thesummons, or ut the lime to which the trial of the $6. ¥; 
action was adjourned ; and he shows, by affidavit or other- 5:}fia sis 
wise, that manifest injustice has been done, ani renders & 88 us, 3 
satisfactory excuse for his default; the appellate court may, 5 App. Dir 
fn ius diseretion, set aside the Judgment appealed from, pes 
stay ings thereunder, by order direct a new 35 App. Div. 
trial, before the same justice, or before another justice of 2%, 
the same coun | in the order, at such # time 
and place, speci 
deems proper, 
§ 3065. [Am'd 1893.] Where o new trial is directed be- 
fore a jnstice as prescribed in the Inst two sections, th Ce 
tios must appear before him at tho time and place wpecified 
in the order of the a te court, without service of any 
notice or of n copy of the order. Thereupon the like pro- 
ccodings must be had in the action, as upon the return of 
summons personally served. 
§ 3066. Upon an appeal prov ‘this article, the 
‘award of costs is regulated as fe 
1. If the appeal isdismissed, because neither party brings 
itto a hearing, ax prescribed in this article, costs hall not 
be awarded to either party 
2. If the judgment is reverm on error in fact, not ane ‘Dty. 
iv v ree refore 


, designated 
ied in the order, and upon such terms, us it 


court. a 

2, If the judgment is affirmed, costs must be awarded to 
‘the respondent. . 

4. If the judgment is reversed, costs must be awarded to 
the appellant, § J 

5, If the judgment is aff 
such 4 part thereof, a to the appellate o 
not exceeding ten dollars, besides disbursements, 
awarded to either p 

€ 3067. Upon an appeal, provided for in this article, 
costs, when awarded, must be us follows, besides disburse- 
ments > 

To the appellant, upon reversal, thirty dollars. 

To the respondent, vpon affirmance, went five Collars, 

y 
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$2072, Bither may, at any timo after the oction 
ja Maataat cesinags i tt Rivaliete cones ana ete Oe 
trial, serve upon the adverse party, a writton offer to allow 
judgment to be taken against him, for a sum, or " 
‘or to the effect therein specified, with or without a "Tt 
there are two or more defecdants, and the action can be 
severed, o like offer may be made by one or more defend- 
ants, against whom a Separate judgment may be taken; 
and, if i is accepted, the action becomes severed, and may 
Aguinat the other defendants, as if it had been orig 
nally commenced nguinst them only. If the party receiy~ 
ing the offer, within ten days thereafter, serves upon the 
adverse party, notice that he accepts It. he may file it, with 
roof of acceplance ; and thereupon the clerk must enter 
lgment accordingly. If the offer ix not thus accepted, it 
mothe proved upon the trial ; und if the party, to whom 
it was mace, fails to obtain a more favorable judgment, he 
cannot recover cosis from the time of the offer, but must 
pay costs from that tine. 
§ 3073. Upon an appeal, provided for in this article, 10 itan, 98 
costs, when awarded, must be as follows, besides disburse- %® Msn, 58 
10 Mine SAL 
proceedings before notice of trial, fifteen dollars, 
For all eubsequent proceedings before trial, ten dollars, 
For tie trial of an issne of law, fifteen dollars. 
For inl of an issue of fact. twenty dollars. 
For the argument of a motion for a new trial on a case, 
fifteen dollars. 
For each term, not more than five, at which the appeal is 
regularly on the calendar, excluding the term, at which It 
is triod, or otherwise finally dispo of, ten dollars. 


TITLE 1X. 
Conta, 


Vem prevall i ion 
A 9004. Wien prevailing party 10 § BITS. Taxatton of costa 
conta allowrest. 

dis, Ween either party to 

eCOvEr oF Le 

S87. Amount of corte Himited. 

ii, Coats upon denmurrer. 

§ 3074. Except as otherwise specially p 
law, a purty who recovers judgment in ap actio 
tices court, ix entitled to costs 
the judgment Costs consist of the 
for services necessarily rendered in the action, at the request 
nf the party entitled fo costa, or pakd by him, as prescribed 
bylaw; and of such other expenses, as a party is entitled 
t0 inelude in lis costs, by express provision of law. 

§ 8075. In either of ihe following cases, cos halt 
not be awaniod to vither party, but each party must pay 
bit own costs: < * 

1. Where the action is discontinued by the absence ot 

Justice for more than one hour, after the surmmona ie 

¢ or after the time to which the trial hus been. at 
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§ 3080. Th an action against two or more defendants, 
‘not united in interest, who muke separate defences by sep- 
amile answers, if the pluintiff fails to recover jedzment 
against al}, the justice must award costs to those who have 
judgment ia thelr favor, 

§ 3081. Where a justice includes in a judgment a 
greater amount of costs than ix allowed by law, or an im- 
proper item of costs or fees. and the snme is collected : the 

ersou from whom it was collected may, notwithstandii 

¢ Judgment, recover from the justice who has rocelved fe 
the amount thereof, with interest. 


TITLE X. 
Action or special proceeding, relating to an animal straying 
upon the highway, 
SP virpeiebcse: Te vata keene 
be recovered fore ante, 
‘8102 Order cae. demand of 
posecaon; appeal there 


i 3108. i of proceed! 
joer jixing 104. Appeal irom Goal 
pron, iste ge At oo 


to prossmt petition, 
S087. Precept thereupon. 
2068. Id.; how served . 
30, Frees, of tarvioe of pre- 
cept. 
2000. Answer : trial Se 
‘8041, Decision fn favor of pett- i ais, 
toner; warrant to rell; 10K Curtain actions cannot be 
execution thereof. inaintained., 
2002. Appilention of proceedeof 3109. Where several animals are 
Ie. Uespasaing, damages 
re entire.” Procosde 
nus in ach coven 


sale, 
20a. Dinporition of wurplon. 
008. Id.; when no claim made 
A110, Proceedings 
Came, wl 


thin @ year 
8 Claim for #ur- 
aff 
M1. Supine, wherw there are 
dither ere. 
ankwrering, ‘Hf, When one Cor 
207. Demand of porseaston be- rhe c 
for trial. Proceedings 
by thin 
sou, 
30D. Action by owner In each 
Nene, a 
8200. Action by petitioner and 
oficer. . 
$3082. Any person, who suffers or permits one or 
more cattle, hor colts, asses, inules, swine, sheep, or 
goats, to run at Ia ‘to be hi 
public street, high’ ‘ 
aeity, incurs, thereby the penalty or penalties 
the next section; and any resident o! 


certo whom a fine or penalty is to 
the poor, as prescribed in section two thousand eight tone 
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the animal or asimals seized, and the application of the 
proceeds thereof. as prescribed in this title, Where the 

tion alleys, that any animal or animuhs seized, were 
then trespassing usan teal property oweed or omeapied by 
the ier, it must state the amount of the damages, ff 
any, which the petitioner has sustained therehy. In that 
case, the deeision of the justice, or, where the issues are 
tried by a jury, the verdict, must fix the amount of the 
damages. 

& 3087. Upon the presentation of the petition, the 
justice must issue a percept under bis hand ; directed to the 
owner, if his name is stated in the petition, or, if it is not 
80 stated, directed generally to all persons having any in- 
terest in the animal or animals seized ; briefly reciting the 
substance of the petition; describing the acimal or ani- 
mals seized, und requiring the person or persons, to wham 
the precept is directed, to show cause before tho justice, at 
atime and place specified therein, not less than ten nor 
more than twenty days, after the tty thé precept, 
why the prayer of the petition should not be granted. 

§ 3088. The precept must be served upon the person, 
to whom it is directed by his name, within the same time, 
and in like manner as a summons ix requiréd to be served, 
ais prescribed in section two thousand nine hundred and ten 
of this act. Where itis directed generally to all persons, 
lesving an interest in the animal or animals seized, it may 
be served by a constable of the town, or by an eloctor there 
of, specially authorized so to do by 4 written indorsement 
upon the precept, under the band of the justices, by posting 
acopy thereof inat least six public “and conspicuous 
places in the town where the seizure was made; ope of 
which places must be the nearest district school house, or, 
if the setzure was made within ap incorporated village, 
having schools in charge of a board of education, a build- 
fog in which such axchool is kept. Bsc i be so 
posted, within two days after the precept is issued, Where 
the precept is directed to a persc his name, and proof 
is mace, by aflidavit, to the satisfuction of the justice, that 
it cannot, with reasonable diligence, be personally served 
upon that per-on, within the coun! 
fore the retard day thereof, the justice may 
order, direct that service thereof 
copies thereof, at least five days K 
p rexcrited in this section; in which case, 
raay be mnde nccondin; on 

& 2089, At the place where the precept is returnable, 
and at the expiration of the specified in 
thousand eight hundred snd 
titioner 
Lisname, and he appean 
ihe preceps, ap in the last section. If it was 
veryed by a constable, elther personally or by posting, his 








, 
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compensation, fixed by him, for the care and of 
each animal, from the time of the seizure to the time of the 
sale; and, also, where any animal sold was seized, while 

‘upon real propert: pevpeny, owned oF occupied 1 by the 
petitioner, the a facungoe sustained by the petitioner in con- 
sequence thereof, as ascertained by the ein of the jus 
tice, or the verdict of the jury, upon which the final onder 


was made, 
4. Ont of the remainder of the proceeds, he 
officer, to whom a tne or penalty is to be pei ate 
benefit of the poor, as prescribed in section two thousand 
eight hundred and seventy-tive of this act, the following 
ualties, to wit; five dollars for each horse, co}t, fot ae 
Enil, ox,” cow, calf, or swine, seized and’ sold 
dollar for each. ahcep:or gost, seized umd sold wiih 
penalties must be reived the officer, for the benefit of 
the poor of his town or district, 
5. If any surplus remains, he must pay the same to the 
persans entitled thereto, as prescribed in the fol- 
Rowing on sections of this title 


§ 3093, Any person may, within ten days aftr the 
return of the Warrant, file, with the justice, a written claim 
pees lus of the proceeds of the sale, or to any part 

m the eleventh day after the return, or, if it isa 
ra public boliday, on the first Ty thereafter, 
Seg neither Sunday nor a public holida ar the justice 
must proceed to inquire into the claims so filed ; aid, for 
the Yael aed of Ma phot Ty . he must hear t Hegn- 
of each cluiwieait mad Botany leroe' pe: 
vane pretias the trial of an action, He may, upon the 
3 Popueition of any claimant, and for good cause shown, 
a journ the hearing, from time to time, but not more than 
days in all, After hearing the allegations and proofs 
ofa 1 the claimants, he must decide the claims, and enter 
an order accordingly. If no claim fs filed ; or if the ight 
to the surplus moncy, or any purt thereof, is not estab. 
Tished, to the satisfaction of the justice, as preseribed in 
this section > any person, whose claim was not determined 
upon the hearing, may dite a claim thereto, at rim 
before the expiration of a year 
rant; and, thereupon, the jus 
in this section with respe 
the ten days. 

§ 3094. If, at the expli 
turn of the warrant, a 
claim to which has no’ to the satisfaction 
of the justice, pursuar ie P ons of the last section, 
the justice must pa; the benefit of the w, to the 
officer to whom a fin isto be pald for the bene- 
fit of the poor, as press © thousand eight 
hundred and seventy-tiv: th it 
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a claim, filed as preseribed fu the las tien, 
dotermined at tte expimtion of the year, 
determine it within ten days acreatier ial ee 
pose, he must retain the surplas in his (iat i at 
terminntion. 

§ 3095. An appeal from an order 
as preecribed in the 1s frp meclls ae) 

county court, by a claimant 

making of the order, as from 
an action to recover asum ca ‘otto 
ceodings thereupon ay iC on eee 


is not necessary fot 
wart acly otter claknants wha ta 
order appealed from, must be made a respondent, 
is no such claimant, the officer entitled to ‘the surplas 
be made verroat Dut costs: aoe awarded 
him, unless | 
costs are in the 
‘an appeal, taken a8 Preeibed in 
the county judge may, in his 
extending the time, within which payment of 
must be made, as prescribed in the last section. 

secontioglge ae euch an order 


5 


a 


i 


iy 
Bil 


a Cop! is served upon justice, 

be made ns nee ot: in the Inst eons 

the appeal ; and upon proof of the 
masted dismissed, Where an sppeal 

preme court, from the Leresiopee 

the county ty Judge, or a ney 

make a like order, and with like 


person answering, 
animal seized, If the justice 
ure was Mmalietous, and. wi 


to the person so answering, 
animals so seized, or the value thereof if a. 


scribed in om section. = 
§ 3097. At any time after the aon 





i ane trial, the cre ce 

ie Justice u written demun/ 

alan bare ‘Thereupon-he ts entitled to the 

ic A 

for the me of the peti- 

costs: set to the ‘ime of fling 

the demand, as prescribes in subdivision first of section 

three thousand and ninety-two of this act, and, also, the 
‘sums payable on account of each animal, whereof 

sion is so demanded, as prescribed in subdivision ‘ind of 


ies av fo to the My dome, a mae 
wssession is 80 demaanded 


palo If the petitioner fear of officer, to apes ae oe Mt 
iis rthe benefit of the Sa rf 
pel ig dro: Choumand eight hundred anid eeveaty-Ore cf 


this act, the claimant must also pay to the justice, forthe 
petitioner's ase, the sum specified therein on account of each 
antioal, whereof possession is so demanded. 

4. The claimant must also prove, to the satisfaction of 
the Justice, by affidavit or other’ competent evidence, oa 
he isthe owner of each animal, whereof posession is 
demanded. Each person who has appeared must tars 
notice of, and may oppose, the claim, 

§ 3098. But where, in a case specified in the last 
section, the person Gling « demand, presenta therewith to 
ee se See reas by affidavit or otherwise, that 

Tu at , her , pasturing, or trespassing, 
reason 5 Egat ths euimal or animals, of which pets 
possession, were seized, was caused by the wilful act, in- 
tended to effect that object, of a person other than the 
owner; and also makes the proof specified in subdivision 
fourth of that section ; he fs entitled to possession, ao 
patch to a demand, upon paying to the petitioner, or to the 

for his use, a reasonable sum, to be fixed by by the 
iat, after hearing the allegations and proofs of the 
parties, a8 compensation for the care and keeping of the 
animal or animals, whereof possession is so demi 
without paying any other sum, specified in the a 


8 3099. ‘Tho owner of an animal, seized {a consequence 
of ‘a wilful act specified 
& an action sgainst the 
Fs bald rar “possession of th 
sum order to rer of the 
animal, as in the Inst section ; and, in addition 
thereto, the sum of twenty dollars f fos ‘imal seed 
adh 3100. Where the possesion of ai 
ted, as prescribed in the Inst section but one, an ac- 
may alo be maintain the petition the 
Heel brvtatting beloro the ile galnst the person Who 
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tion of the order appealed from, and files it with the justice, 
within the timo allowed for the uppeal. ‘The order may bo 
granted or refused, in the discretion of the county Judge, or 
tad upon such terms, as to security or otherwite, a» he 
thinks proper; and it may be vacated or modified, either 
absolutely, or unless further security is given, in his discre- 
3104. Within ten days after a final order upon a 
re ition is made, as prescribed in this title, an appeal there- 
from may be taken by the petitioner, or by the person 
answering, in like maxner a8 an sppeal from a judgment of 
the justice in an action to recover a sum of moiiey, equal to 
the value of the animal or animals, and the proceedin, 
thereupon are the sume, except as otherwise prescribed in 
the next section, 
$8105. An appeal from a final order, taken, as pre- 
seribed in the last section, by the person Sraertag is not 
effectual for any purpose, unless the sppellant files, with 
the notice of appeal, an order of tas county dudes. or, if 
he is absent from the county, of a justice of the supreme 


court, reciting that the appeal has been perfected, and that 
seenfity bas been given thereupon, as prescribed in this 
section, and directing a stay of } Aiea upon the final 


order appealed from, and that the powession of the animal 
or animals seized be delivered to the appellant. The order 
can be made, only where sn undertaking is given by the 
appellant, as required for the purpose of perfecting, an 
appeal from a judgment, and staying the execution thereof ; 
and also an undertaking, in the same or another Instru- 
ment, to the effect that, ff the final order appealed from fa 
affirmed, or if the appeal ix diamixsed, the appellant will 
pay all sums which the justice awards against him, upon 
the hesring, after the determination of the appeal, as 
seribed in the next section, not exeveding @ sum specified 
therein ; which must be, at least, twice the amount of all 
ihe sums, which might be deduct 
the sale, a3 prescribed in section thr 
two of this act. The sum must 
taking must be approved, 

order, ain filing the orde: 

is forthwith entitled to the po 
animals seized. 

§ 3108. If the final order 
upon a appeal taken by , the county 
court must appoint d y the justice 
must fix the sums ant, puraiant to 
his undertaking. The ju adjourn the heuring to 
another place, and to av 1 « i} re 
days after the thie 80 appointed. T ix the. 
suns so payable, a8 if a warrant for the sale of the asin 
svtzed lind been returped, and the proceeds thervof 
him by the constable, as p 
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fs delivered to him, as ibed in that section, the peth 
tioner’s remedy for his is the same, with respeet to 
the anima: or animals, of which possession is not so de~ 
livered, nclispaens (bp escort of the sale thervof, as if 
those, wl possession is so delivered had not been tres- 
passing upon the property. 
3110. Where the petitioner docs not allege, that the 
seized were aioe upoe teal property owned 
‘or occupied by him, and different persons own different 
animals seized, a separate speeial proceeding nay be insti- 
tuted, as presa in this title, nguinst each 6 T. OF 
against any two or more owners, with tio the animals 
owned 4 jim orthem, Or the proceed roay be taker 
against all the owners jointly ; in which cuse, each person 
to whom the precept Is directed by his nume, and each 
person having an interest in an animal seized, has the same 
ue to demand the possession of the animal owned by 
him, and the same right to answer separately, as if the 
pecial ing was ayninst him separately; and the 
Tecalioedoctati tbe in face of cals ar sure ot ten tirage 
80 answering, with respect to the animal or animals owned 
‘by him or |, and for his or their césts; and aguinst the 
remainder of the persons answering, or to whom the pre- 
cept was directed, or for the sale of the remainder of the 
mals, in like manner, as if the former persons had not 
answered, or had not been named in the precept. But the 
person, first making a demand of the possession of any 
animal seized, must pay all the costs to the thne of the de- 
mand; and a pees, subsequently making a demand, is 
‘excused fram the payment of any costs, except those which 
have accrued since the former demand. 
B111. Where proceedings are taken fointly aguinst 
own different animals seized, ss pre 
scribed in cither of the last two sections, the mepbike re 
mafoing in the fustice’s hands, must be distributed between 
them, in ion to the value of the animals owned by 
cach, to atc by the dostiens Any pape may 
claim sepa is proportion of the surplus - and sections 
three Towa | and ninety-three and three thousand and 
ninety-foar of this act apply elain amd to the 
disposit the surplus arising, as prescribed in this sec- 


§ 3112. Where two or more per 

@ private person, are authorized, by this title, to b 
action, of to seize an animal, and take the proceslings pre- 
scribed in this tithe for thi thereof, the com- 
mencement of 20 action, or the ¥eizure of the animal, by 
either of them, supersedes the right of ye others to 
bring such an ction, or to make sach a seizure, re 
to the animal seized, or in question in the action. But 
justice may, in his discretion, allow an officer or other 
person, who is interested in the recovery, or in. the applica 
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bless he has hoen to 

varie mr ee rans 
(St 


Ane ee re eae 
Me ibe dy af Broke tae i 


Sere arson two ‘hound 

‘two of this act, where the 
of a chattel, or of all the chattels 
|, if any does 


8 special ing 
af the peace of the city of Broo * costs must be 
ed and collected, as ina like action or special pro- 
ig before another justice; but the justice ehall not 
aE ee use, any rae ain it 
for his services, ex ine proceed a 
ih tle soon of caper ersaioea 


account, verified by his oath, of all 
& ies, and other money, collected or receiv: 
ar wate of his office, during the precedin, 
{except for damages awarded, ar costs uctually pai 
arty to a civil action, or special proceeding; Ce 
y paid to another officer, in such an action or speci 
ings and such fees, a4 the justice is entitled to re 
OWN Use, a Prexct in this section. The 
! a pay to the comptroller, at the time of so 
his account, the full amount of the money 60 ao 
Exch of those justices is entitled, in hien of 
, other than bn feos which be is so 


Tt for the “alth ul 


jneconnting for, and 
Hof ell say neeatee by Deas 


pater D which, cleawhore, 1sux8 of ee be 
ice of the peace, must or may, in the thetty 
yn, be filed with the clerk of the proper justice 








oft daa shy ke 


a and 
lp Te spputniad, asl removed at u 
Justices of the pesca of those districts. {ea 
‘an annual - prescribed 


pe 


: 
in 
F 
: 


é 
i 
! 
i 
z 
i 


one policemen, or constables, to 
attend Pee homie sone that elty,* ‘The com- 
mon ordinance or otherwise, fix and defing 
their duties in and about those courts, and may allow them 
such Ly of all fees and as it 
deems proper. 

Free mean eto eerie Ue SN BOS a 1940, eA 
mie Petia ar} lied, the ratati ina se ie 
or im intiff may serve 

the defendant, pe summons abl manner, 9s 


‘cause has been adjourned by the clerk, as prescribed in sab- 
division fifth of section three thousand one hundred and 
twenty of this act, at the time to which it was adjourned ¢ 
filesa written answer, verified in like manner, den) one 
or more material allegations, or, generally, each > 
tion of the complaint, or setting forth new matter, con- 
stitut ope or more defences or counterclaims, 
the justice must render judgment in favor of 
the intiff, for the sum claimed in the complaias, 
with costs, without putting the plaintiff to any proof. The 
provisions of this section apply, where the isagainst 
two or more defendunts jointly indebted, and 

and a copy of the complaint are served one or more, 
‘but not upon all of them ; in which ease, Judgment be 


eas serene’ in this section, 
anfé, in like manner and with like as 8 judgment 
taken as prescribed in section three thousand and twenty 





of this act. 
83127. Inan action ins justice's court of the city of 
ms is a party de- 


fooklyn,* « trial by jury it waived, unless ; 


© Bee note fo #5215. 


Rae | 
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§ 3131. [Amd 1890.} In an action brought {na justice’s § 44. Con 
fons Goer os 2 Fam of on Sotaee 
cared by a female of ic 

ti sorforts or for butedal fernabet b 


‘ion the person of the defendant for the sum 
remaining uncollected, A defendant arrested by virtue of 
an so issued against his person, must be actually 
fn the jail and fs not Vera the liberties 


being taken. 
§ 8132, Where an application is made for second or 

subsequent adjournment of the trial of an action, brought 

in ajastice’s court of the city of Brooklyn,* after it haa 

once adjourned, the justice may, in his discrotion, require 

payment to the adverse purty of @ 4um, not exceeding five ~ 

dollars, besides disbursements, a a condition of granting the 

application. 


$3133. Ench justice of the peace of the city of Brook. 

Miyn* is a justice of the of Kings county ; and 
provision of this act. relating to the proceedings before 
qa peace of & town, applies to the proceedi 
before a justice of the peace of that city, as 
wise special: Prosar in this title, ‘of those 
Justices must hold his court open. from nine o'clock 
Morning, until three o'clock in the afternoon: 


See note to t 15, 


ne 


TITLE XI. 
Miscellancous Provisions, 


1 BO: ade. of apeiron ofS 
[phe emed Ties 
8185. General requisites of man- 


‘5196, Reward to constable for 
‘BIBT. Ly ee Dot 
3130; Vinlalon of procedingees= 

sions a defence te 


141, Docket-book to be 
= spay duc ences 


142, tnilex to docket-book. 
Bt re to bo filed, 


celerk. 
sts, Cugtitaabe fa docket-book 


8146, Tawn a0 
“an wks ete wpm 
‘Teat etor of justlon 


3134, Where a provision of this act, 
chapter, is made applicable to proces 
tice 0! sepals the ap ne 
aan ‘that not include anything, whi 
‘special provision of” ae 
Junedietion or powers of a justice of the: 
coodin before him, 
Mic relates to the Mili 


1pon 
‘applicable to proceediny etch 
00, a Conterring Ts 
¢, before whom the action OF sp 


an 
1 by him, and 
ed up, at the time when feed 


§ 3136 
, or inducement for oe 


to take hhitn Xo jak, or’ 
, OF LO EXECHNG BINT bev 
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his offtce ; or Li Anca or valantfe thing, other than the 
foes vel to Lim by luw, for executing any 
duty to his office. 
aaa aie _ ae ss Marre bees i not, 
ty or indl » buy, or terested in bu: a 
bond, note, or other desma or cause of tection, for ae 
of bringing an uction, or instituting aspecial ing 
Batoce a Justice, founded thereupon ; nor shall & justice ora 
constable, either before or after an action or a special 
ceeding is commenced, Jend or advance, or agree to lend or 
fhe Cd ure to be Ient oradvanced, any moncy or 
other atte thing to any person, {n consideration of, or 
as 8 reward for, or an indacement to, the placing, or havin; 
placed in his hands, a debt, or other demand or cause 
action, for prosecution or collection, 

§ 3138, A of the peace or constable, who violates 
® provision of the last three sections, is guilty of a misde- 
meanor ; and shall be punished accordant: "A conviction 
also operntes as # forfeiture of his office, 

§ 3139. It fs adefence to an action, brought before a 

justice of the peuce, that the demand, upon which it is 
was bought and sold, or recelved for prosecution, 

contrary to the foregoing provisions of this title. In an 
action wherein such s deferice is interposed, if the plaintiff, 
after being duly subpenacd as a witness, fuils to attend, 
pursuant to the subpoena ; or if, upon the trial, or upon his 
examination ssa witness by virtue of a commission, he 
refuses to answer any question pertinent to show a violation 
of either of those provisions ; the justice, beskles punishing 
him, in a proper case. for his failure or refusal, must dite 
miss his complaint. The testimony, in euch an action, of 
the if, or any other witness, is not evidence, in a 
al prosecution against him, for violating elther of 


8140, [Amd 1899.] A justico of the peace mat keep 
a docket + in which he must enter: _ 
special proceeding: 
2, The time when the summons. or the) 
commencement of the special proceeding. ' 
‘a statement Of the nature of the 


f the substance of each oral 
mi of the filing of each written 


tina it was issued, 
bl, 
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orn special proceeding, which has been heard by him, or 
commenced before him, A justice, who is see from, 
office, must make a like deposit, within ten days after re- 
eviving notice of his removal, or afterwards, upon tle de- 
mand of the clerk of the town or city, But the omission of 
the justice to make the deposit, does not affect the validity 
of auy book or paper, #o required to be deposited, or of any 
proceeding to which it relates. 

$3145. A justice of the peace must mako, in ewch 
docket-book deposited by him, ns prescribed in the last sec 
tion, 4 certificate under his hand, to the effect that cach jadg- 
ment or order, entered therein, was duly rendered or made, 
as therein stated ; and that the «um, appearing by the book 
to be duc thereupon, has not been paid, to his knowledge. 

§ 3146. If a justice of the peace dies, or his office be- 
comes otherwise vacant, the towa orcity clerk must demand 
and receive all books and papers. whieh belouged to the 
Justice in his official capacity, from any person having 
Thew in his possession. 

§ 3147. If any book or paper. required to be deposited 
with the town or city Clerk as prescribed in this title, is 
withheld, the like proceedings may be had, at the instance 
of the town or city clerk, to conspel the it thereof, as 
are prescribed by law, where an officer refuses or neglects 
to deliver a book or paper in his eustody as such officer, to 
his successor in alties. 

§ 3148. An entry made, as prescrilied by Inw, in the 
doeket-book kept bya justice of the peace, and deposited 
with the town or diy clerk, as prescribed In this title. Is 
eee evidence of the matiers of fact stated therein ; 

ut the presumption may be repelled by proof. 

§ 3149. A justice of the peace must furnish, upon ro- 
quest, and payment of his fees, to auy person interested fn 
a judgment Or order entered by him, m truuscript of the 
je tor order, together with & copy of all the entries 

is dockot-book. relating to the cause; a copy of his 
minutes of the evidence in the cause, or the anbstance of 
the testimony, if he has not taken minutes; and s copy of 
any paper on file in the cause; or such portions thereof as 
are required, 

& 3150. If the term of office of a justice of the peace 
is about to expire, or he ix about to remore from the town 
orcity, before judgment Is rendored in an action, or a thnal 
order ts made in a special proceeding, pending before him, 
he must }rreviously make ner, reciting the fact, 
and directing the sction ot special proceeding to be con- 
tinued before another justice of the same town or city, 
named in the order. 

$8161, If, before an issue of fact is joined in an netfon 
or special procecting, the defendant, or, where be leas wot 
Doon arrested, his attorncy, presents to the justice satisfac 
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mandate, any proper person of fall ago, not a to the 
peg ne serve, Or Siherwise, exec i For ars 
pose, the person 80 empow the power nnd au- 
thority, und is subject. tall the puhepicos and Habilities, 
of a constable; and his return is evidence fn like manner 
a3 4 constable’s, Buta person 40 empowered is not entitled 
to any fee or reward for his aervices. 

fi 3157. A constable, to whom a mandate fs directed and 
delivered as prescribed in this chapter, must execute it in 

erson, pursuant to the tenor thereof. He cannot act by 

puty in such # case, 

§ 3168. Ifa constable, to whom a mandate, fesued by 
a justice of the peace, is directed and delivered, finds, or 
lias reason to apprehend, that resiatance will be made to the 
execution thereof, be may deliver it to the sheriff of the 
county, with a written certificate, stating the facts, and 
requiring the sheriff to execute it.' Thereupon the sheriff 
must execute the mandate ; and he is subject to all the Ma- 
bilities attaching to a constable in executing it. 
one hundred and four, one hundred and tive, and one hun. 


dred and six of this act apply to a mandate delivered to a 
sheriff 


as prescribed in this section. 


CHAPTER XX. 


PROVISIONS RELATING TO CERTAIN COURTS 
IN CITIES, AND THE PROCEEDINGS THEREIN, 
TITLE L—Tie Manixn count [xow city count] oF 

THe crry of New York. 
TITLE IL—Tuae Maror's count or Tax erry or Hub 
N, AND Titk RECORDERS’ COURTS OF 
r Tres or Utica Ann Oswxao. 
TITLE IL. —Tae cr ‘Bt oF YONKERS. 
TITLE IV.—Tue " 


of New York® 
F applicable to procesdings in the 
applicable to the proceedings, other 
a= ordinary action. 

the proceedings, other 


© L. 1885, Ch. 95, changed name to “City court of New York.* 
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ARTICLE FIRST. 


PROVISIONS GENERALLY APPLICABLE To PRocemurce 
Ix THe CouRT, 
$2160, Provisions, applying  § SIG Service of police ef wil; 
geneeully te courts filkng of note Of bese 
in Wialidcations. ienprbeomeret 
tain quel 
3160. Certainsections inuppli- 3%. Moneys bow preid Inte te 
cable to the eourt ‘court 
NGL Time for servios of no 
tloes, 


& 3169."Ench of the foregoing provisions of this act, 
which is made, by chapter twenty-second) of this act 
applicable to the marine court of the city of New York, e 
generally to courts of record, is subject to the qualificaias 
and exceptions expressed or plainly implied tn this title. 


$122 con~_ § 8160, [Am'd 1896.] Sections four hundred and thirty 
bit’ pro, tight and six hundred and three, sections six hundred and 
* "" clevon to xix hundred and nineteen, both incisive. anise 


MD OF the city of Now York. or batores justise Likeest or Wap 


12 Mise. 198. procooding therein. Sections thirty-two hundred wed wistr- 
¢igbt and thirty-two hundred and sixty-nine of this act, 
not apply to an action is the court, promsented as 
in article third of this title; or wheres an um 
been given us prescribed in section 
sixty-fiveof this act. A plaintf, io en setion brong! 
court, who bas an office for the regular transaction of bxi- 
ness in person, within the city of New York, is deemed s 
resident of that city within the meaning of sections thirty- 
two hundred and sixty-eight and thirty-two hundred an! 
sixty-nine of this act. 

§ 2, The provisions of section ten hundred and thirters 
of the code of civil procedure are hereby made applicable t 
and binding upon the city court of the city of New York. 
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4, Notice of a motion, other than a motipn: in 
subdivision second of thi section, not lets than four days ; 
but the court or a justice théreot may, upon an affidavit 
showing grounds therefor, prescribe a shorter time, by an 
order to show cause. 

5. Notice of trial of an issue of fret, or of an issue of 
Jaw ; notice of the hearing of an appeal, or of any other 
hearing, the time fur serving which Is not expressly pre- 
scribed in either of tho foregoing subdivisions of this sec- 
tion, or elsewhere in thistitle ; not less than five days, 

6, Notice of taxation of costs, not less than two days ; 
except where all the attornoys, serving and served with the 
rotice, reside or have their offices in the city of New York, 
in which case, one day's notice is sufficient. 


§ 3162. Notice of trial of an issue triable ata term of 
tol, Act 


the court, or of the hearing of an appeal to the general term 
of the court, may be gre for any day of the term, A 
note of issue aust be filed at least two days before the day, 
or the commencement of the term, for which the notice of 
trial or hearing is given; ‘and, if it rek to the trial of an 
issue of fuct, or of law, it must, in addition to the matters 
specified in section nine hundred and seventy-seven of this 
net, state the day or the term, for which the notice has been 
given. But this and the last section do not apply t6 a case 
where special provision is otherwise made in article third 
of this title. 


§ 3163. Where it satisfactorily appears that a iy 
who is actually confined in "oil, by virtue of an order of 
arrest, or an execution against the person, issued in an 
action brought in the court, is physically unable to endure 
the confinement, and that he cannot procure bail, or the 
necessary sureties in a bond for the jail liberties, ss the 
case requires, the court, or a justice thereof, may, in its or 
his discretion, | 


by. 
frapa custody, Th 
such a rel 
another execution, agai 
debtor, cannot be issu 


5) 


w 
m returned | 


id into the court, pursuant to any 

must, unless the court otherwise 
directs, be pald directly to the chamberlain of the city of 
New York, to tho credit of the cause in which it is paic 


1918, Ce 
Ewes 
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act must demand a cone of the complaint, and the time 
within which the plaintiff must serve the same. after a de- 
mand thereof, a8 prescribed in that section, and the time, 
within which’ a copy of a pleading, subsequent to the com- 
plaint, must be served, after the service of a copy of the 
if pleading, is the same number of days, a4 stated 
i the Summons, within which the defendant is required to 
serve a copy of his answer, after service of the summons. 
But, except as otherwise prescribed in section three thou- 
sand one luundred and eighty-five of this act, a defendant, 
arrested before answer, hus ten days after the arrest, witl 
which to demand a copy of the complaint or to serve a copy 
of his answer, as the case requires ; and Judgment must 


stayed accordingly. 


$3167. Section three thousand two hundred and twenty- 
ay hter? act areas to dom teaion fo the = and 
to the judgment and execution »; ‘person and: prope 
erty of the judgment debtor, 


3168. The time for taking certain proceedings, in an 
action brought in the court, fs as follows : 

1, Service of notice of nomacceptance of bail, within five 
days after the delivery, to the plaintiff's attorney. of certified 
copies of the order of arrest, return, and Nepteees as 
preseribed in section five hundred and seventy-seven of this 


act. 

2 Service of notice of justification of the bail, within five 
days after service of the notice specitied in subdivision first 
of this section. 

3. Service of notice of exception to the sureties. in an tm 
dertaking given by the plaintiff, us security for the defend- 
ant’s costs, within two days after service, upon the defend- 

's attorney, of a written notice of the filing thereof ; and 
serviee of notice of the justification of the same, or wow 
ies, within two days after service of the notice of 


to taker effect September 1, 1899.) 


6 plaintiff toa warrant of attachment $9 


at property, he must show by affidavit to the 
the of the justice granting it, that « sufficient causo of 


sction exists against the defendant, to recover damages for 3 
oné of more causes specified in section six hundred and 
thi of this act, toan amount stated in the affidavit, 
wi be action is to recover damages for breach of con- 
tract, mast be stated over and above all counterclaims 
known to the plaintiff i nlso that the cage is within one 
of the following wabdivi 

‘That the defendant is « fo corporation, or being 
a natural person is not a resident of the state. 


2. That the defendant, being an vdult and a resident of os ary 3, 
the borough of Manhattan in the city of New York, ban de- ‘ene 


purted from the state. with intent to defraud bis creditors, 





a AMOUNT OF FEES! (aor 


Say Peper itedd with him fe keeping, 
Pr dlin s Dae: Tor ths pers 
‘quired, threo cnata Zor cath p ‘DSper sccessarily opened and 


Tor c certificate, other than thet + for the 
. Pesca ateukerares 


Cooper J ‘fying the suf- 
aeferUaeodiog upon tie canvectiag St Yoies;givéa at 
ET uy canvass: ) given akan 
election, two dollars. a = 

For dmwing tho necessary certificates of the result of the 
canvass, eighteen cents for cach folio; and for the neces- 
see Cosa eo cule cents for cach folio, 

the governor that any person has taken an 
oath of cents and the necessary postage. 

For bod r that any person tins neglected: 
to tako an or to file or renew any security, 
within tho time Lee law, or of a vacancy in an of- 
fice ‘a knconn, ten conta wad the necessary 

For notifying any person of his appoi 
twenty-five Gents, aed igus theexponses, actually and nocessarily: 
cnpprresty Civing the notice, which the comptroller deem 


lees age in the minutes of the county court, 5 license 
to keop # ferry, and for a copy thereof, one dollar, 
For taking and entoring a recognizance, from any person 
authorized to ‘a ferry, twent He: cents, 
Bat a county clork is not enti fee, under this 


section, for ® ‘of, or for ling or roeitl 
ina civil aoe pet I proceeding, ects whlch he 


«The lost section doce not sifoct cay special 
str provision, sumaining unrepealed after This title 
feet, whi & fee, different from the feo th 
lowed, is allowed to the clerk of the elty and county of 
eve or of the county of Kings, for & service thervin 
4 

$3306, The register of any county," or the clerk of any 
court of rotor, fa entitled, for aay services spectiod fa the 
last rection but one, which he is Nathortsott to perform, to 
the fees specified therein, subject to the qualifications 
therein costained, 

§ 8807, [Aoi'd 1954, 1504.) A sheriff }is entitled, for the 
services specified in thid section, to the following fees, 

1, For serving & suinmons, with or without either o 
copy Of. the complaint, or a nots specified in aeotion four 
hundred and nineteen or section four hundred an twenty- 
thrve of this act; or for serving or executing an onler of 





*For ater tu New York county ee In B64 e. (iL, 54 
Pat rar Ah ne a es Ae 
Por Cove of the sheritt in New York county soe 1. BOO" e, fa 9 17 


ae amanided by 1. 1979, 0, 418, 
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1. The words, ‘‘the city and Cae of New-York, or 
either of the counties of Richmond, gs, Queens, oF 
Westchester, must be regarded as Se in place of 
the words, “the State”, wherever those words are used in 
that article, with respect fo the locality of & witness, 

2. Jessie, framed pursuant to that article, can 
be settled only by a justice of the eect 

‘commits, ‘or order to take depositions, issued or 
granted, pursuant to that article, may be executed either 
Fitbie or without the State, 

§ 3172. The court may, of its own motion, or upon the 

application of either party, without the consent of the other, 


$184, Con 


by order, direct a reference, to determine and report oe ade L 
ofan 


& question of fact, arising upon a motion, in uny stage 
action. 

8 3173. The time within which the decision of the court 
must be filed.in a cnse specified in section one thousand 
and ten of this act, ts ten da a after the cause is foally sub- 


if it directs the oe nt to be entered thereu 


f 

0 required by a party appealing, the justice by whom the 

Geclefon was thedo, trust, witht ten days after the appeal 

is perfected, and notice thereof and of the requirement is 

given to bim, make, and file with the clerk, « special deci- 

sion, stating separately the facts found, ‘and the conclusions 
of law. 

§ 3174. A counterclaim, specified in subdivision second 

of section Sve hundred am | on of this act, cannot be inter- 

in an action brought in the court, unless it is of such 

‘$ naturo, that ¢ court has jurisdiction of an action founded 

x . in'an action brought by an exeen- 

vhtim may be interposed, 

‘ina like poate brought in the 

claim may be int posed, fn an 

hi pect 10 the amount 

favor of the defend- 


perty hing been levied upon, 
arrant of attachment, the 

‘of the officer making the 

ale thereof, at such a time, and 
Fol oi and thereupon the 


to whom & sum ix awarded, upon a 
f damnges, or the execution of a refer. 


1 Com 
fake 


$1=0. Com 


Bol. Act, 


$1205, Com 
sol. Act 
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$3180, The defendant may give bail, by delivering to 
the sheriff a written undertaking to the plaintiff, in the sam 
specified in the onder of arrest, executed by one or more 
sureties, to the effect that the defendant will’ attend in per- 
son at La eed the court, nt the chambers thereof, 
on the next day thereafter when it is there in session ; or he 
may deposit ‘the sheriff the sum specified in the order 
of arrest. In either case, the sheriff must forthwith release 
him from custody. 


$3181. Where bsil ts given, as prescribed fn the last 
section, the officer taking the acknowledgment of the 
undertaking, must, if the aberiff so requires, examine 
under cath, to a reasonable extent, the persons offering to 
become bail, concerning thelr property and their cireum- 
‘The defendant may give bail, or make the de- 


or night 

for and to procure bail, before being 

Where adi it is made, the money deposited mast, be- 
fore the ¢: ition of the next day thereafter, not being 
Sunday or public holiday, be paid by the sheriff, into 
court, to the credit of the action, as prescribed in section 
three thousand one hundred and sixty four of this act, 

§ 3182. At any time after the return of the sheriff, and 
before final judgment, a fastice of the court may adit a 
defendant in custody to ball, or allow him fo make ade 
posit; and may direct his release, upon his giving bail or 
making the depasit sccardingly. ‘The sum to be deposited, 
cor the sum specified in the undertaking of the ball, must be 
fixed. and the sureties in the undertaking must beapproved, 
by the ice; Who must be satisfied, by their examina- 
tion, or by other proof, respecting their sufficiency, The 
undertaking must be to the effect that the defendant will, 
at-all thes, render bimseif amenable toany mandate which 
may be issued, to enforce a fina) iginent agnipst him in 
the action. Article fourth of title first of chapter seventh 
of this act, applies, whore bail { ‘as prescribed in this 
or the last section. i 

§ 3183. Unless dail is teposit 
prescribed in the last three sections, the defendant must re- 
main in the jail by virtue of the order of arrest, until fhual 
judgmest 1a the action ‘If the judgment is aguinat 

um of an execution 
ereupon. But the court must direct 
ito court, at the time of the trial ; and 
jon, direct him to be brought into court 
ither case, he must be taken from 
ght into court accordingly. 

§ 3184, Tho sheriff, after serving the summons and 
executing the order of arrest, must make a full return of 
his Unyerrg obras to the court at chambers. The 
return must be made forthwith, unless the court is aot 


1 
when 








$$ 9188-3191 APPEALS, 


ARTICLE FOURTH. 
Apreats to Asp ynow vue Gexenan Tras ov THE 
Cover 


SAID Appeal to, g-vem) term: 1 3198, Li; mitbin what tue | 
froei en where heard. 
WM. Id; determination upon 
appes. huw enfore 


ue judgment, 
oriter. 


189. 
2190. Time t appre! From order : 
proceedings thereupon. 
292 anpent fromm genieeal ter 
supreme court: What Me 
fan IGoartor appeals. 
am. cee ‘Procoodings Tega 


3188. Am'd 189%, ameviment to talee gffeet January 1, #8 1260, 12%6, 
{ al to the general term of ‘ court, apie Sonal, det 
nal jndginent rendered therein, in a case 
ppeal may be taken to the appellate \livision 
upreme court, from a final judgment rendered 
proscribed in section thirteen hundred and forty. 
six of this uct. 
$3189, [Am’d 1895, amendment to toke 4 effect January 
he Au appeal, to the general term of eg fe 
also be taken from su interlocutory judgment rendered, or 
Si onder mae, at 0 ypecinl term or & trial term thereof, or 
an order made judge thereof, ont of eourt, in 
where an a) ts dl red to the appellate division of 
the supreme court, terlocutory judgment ren- 
dered, or an order Se Tike tieniciee’ onl y/teuoribed ek 
sections thirteen hundred and: farky seven , thirteen hundred 
and forty-eight and thirteen bus and forty-nine of this 
not, 


8190, An appeal anthorized;by the lust acction, mast be 
fat within ies deve. after ooroe.ct copy ot the judg- 
ment ue Cd ‘notice of 
eer tearck: | every other respect, titles first and fourth 
of chapter ae of this et, apply to and morera sa an appeal, 
takon as prescribed in oF hive last two 

fide [Am’d 1882, 150, satomcene ts 
596.) De taken to th 


boen made which grants, refuses, 
ak provisional remedy, or where it in- 
volves sory part of yerits, OF bias it affects « sub- 
ptantial right, 
oad 








, 
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clerk thereof, or, if there is no clerk, by the judge or other 
officer, his Bi thereof, to pees cletk of the 
county in which the ot located, to’ bib ol any among 
the records of his office, ‘The expense so doing is & 
county 
3199. The supreme review, 

nag or amend a final eer eaeatte by 
either of those courts,in a civil action, other than an 
action specified in section three thousand one hundred 
and ninety-six of this act, with like power and effect, 

asthe court in which it was commenced might have 30 
aoe if this act had not been p: 

& 3200, The county court of | the Coie} fn which either 
of those courts is located, may, der, remove to 
itself an action of which cither of f pa yah bas juris- 


ing, either generally or in the pertenl acton 

three hundred and forty-four, three hundred and or 
and three hundred and forty-six of this sct upp! 

an order of removal, and fo the proceedings sal 

thereto, The proceedings subsequent to the order are the 
same, as io an action ‘ieetight in the county court, except 
that ‘costs must be awarded. as if the action ‘had re 
mained in the court from which it was removed, 

§ 3201. A subpana, issued out of either of those courts, 
may be served upon a Witness, at any place within the 
State, A warrant to apprehend a witness, fora failure to 
obey such a subpana, may be directed to the sheriff of the 
county where the court is located, and executed by a 
within any county of the State. Thesheriff is subject to the 
same Hnbility, for a failure toserve or return it, ax if it was 
issued out of the su 

§ 8202. This title does not affect avy provision of law 
conferring upon a ude ‘or upon the . of either of 
those courts, jurisdi: 
brought in another ec 


ior, eee ta 
proceedings. 
§ 3203. he jurit ion of the city court of Yonkers 
extends to the following civil actions only : 
‘inst # natural m, OF Lad s 
Piel 


fic corporition, wherein ' the complaint 
igment for a sum of money only, or to recover 
‘one or more ‘chattels, with or without damages for the 


taking, withholding, or detention thereat. 


ee L, 1800, «id, extending hariadiction of Whiscourt. 
Schensotady, city court of, enltbLishee by 1. 1923, 6, Gi, 
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$$ 9207-321 
TITLE IV. 
‘The ilistrict eoarts of the eily of New York,* and the justices, 
courts of the cities of Albany (a) and Troy. 


Bein elspa ‘epplicabie to all the courts specified 
@ Provisions: ns exclusively applicable to the dlatriet courts of the 
‘of Now York: 


ity 
& Provisions ble to the of 
ja exclnalvely applica Jastioes? courts 


ARTICLE FIRST. 


PROVISIONS OENERALLY APPLICABLE TO ALL THE COURTS 
srkciriep 1x ‘tus TITLE, 

SRAM. Seevicenat complaint with § $1. The ius section quallfog. 

. fmmona proceed nis ings whet isle to 

a ey, ie tp quese 


hereupon. 
eon tbe commenced. ante Lae 
m0. Wares of atichnent Scdea Saat "pee 
‘roguinition to replovy. 
pee Section three thousand one Ree n and tyrenty- 
jis act applies to an action to recover Lge or for 
Breach eta Conbeer express or implied, brow; Eis a! aie 
trict court of the city of New York,* in tho just 
Ps city of Albany, or in the justices’ court of the ase 

Poy. 

§ 3208. Tn an action brought in either of those courts, the 
summons, and, in a proper case, a copy of the complaint, | 
may be served "by any pergon nota yes the action ; ex- 

_ cept that, where the uction is brought in a district court of 
- of Hier. ar person, other than « constable or 
ae ne, oy be first empowered to 
doao, ei justice, or 1¢ attorney to the corporm- 
tion, us now hye by Inw. Proof of ace thereof, 
by such a m, musi made by his affidavit ; which 
ralust state tho particular place, time, and manner of service, 
and that the afflant knew the person so served, to be the 
person mentioned and described In the summons, a defend- 
ant therein, 

§ 3209. An actio 
any time after this chapter takes effect, must! 
by the voluntary appearance of, and ct ea 5 
parties, or by the: 

, fourth and fifth of 
‘ct apply to un ac- 


i 
6 Mine. 146, 
9 Mino. 72, 


my Gane 
aol. Act, 


_ except as otherwise 


t, a180, that where 

: requisition to replevy, is 

t au rf city of New York,* 

m-resident de iofendant, the sid warrant, or bo 
marshal to attach or rep 1 


Name Say court of Albany,” by L. $554, ¢. 12% 
yang shane city ovart of Albany," by Ia 154, 0. 323, 
nob te 








NEW YORE DISTRICT COURTS, BTC. a4 
$§ 3914-3215 
may be taken in a case where an appeal may he taken to a 
county court, from a sudgment rendered by a yustice of the 
peace as by tithe eight of that chapter, und in no 
other case, Such an 4; mast be taken to the county 
court of the county, wherein the court is located. 


14. Except as otherwise specially prescribed in this 
tithe Bea ee oes Bras ay taney FU YeLeS re 
unrey after this chapter tekes effect, relating 
the appiininent qualification, tour of offle, powers OF 
it, ication, tenure: len, or 
duties of the justices, or of the clerk, or any other officer 
thereof ; or proceedings therein; except that a pro- 
‘vision of this or any other statute, whereby « proceeding in 
‘an action, brought in either of those courts, or a special 
, brought therein, or before 4 justice thereof, is 

assimilated, either expressly, or by reference to an 
provision of law, to 4 proceeding, in an action ora special 
proceeding before a justice of the peace, ix dewmed to refer 
‘to the ig proceeding, a3 prescribed In chapter 

nineteenth of this act. 


ARTICLE SECOND. 


PROVISIONS EXCLUSIVELY APPLICABLE To THE Diyrazor 
Counts or Tite Crry or New-Yorn.* 
PBT Turiediction tm civil ac — § 328. Docketing jupmenta; ex 
‘ecation thereupon, 
Sa6, Homoval of certain wee SL. Knforcement 
Hows So city comzt. Jo 


ti 
S817, Whion order of arrest tay 


B18 Proveedioge thereupon 
ona ivites of certain un- 


$3215. Each District court of the city of Now-York* 
has Jurlaliciion of the following civil actions : 

1. An action, of which ice of the peace bas jurisdic- 
tion, a# preseribed in sections one thousnud seven hundred 
and thirty-seven, two thousind cight hundred snd sixty one, 


Mowirveas. Cour: OF ‘ie Crry or New You. 


hall 

ss constiinted by thie 

Ack, 200 ehall oot bo « court of record or have any oysity Jurisdiction : 

tbat stint havo tho Juristiction, powers, dition ama erganieation herein: 

aflcr proseetbed. “The following is am tudex to the provisions of sald 
‘et relative to this subject. 


‘Boo pogos tila and 4415 for balanoe of note. 
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was refused. Sich an affidavit is prosumptive evidence of 
the facts stated therein. 

§ 3295. Where the fees ne other charges of an officer 
are. chargeable to tho Suse, they must be auidited by the 
comptroller, and paid on bis warrant, except as otherwise 

preseribed by law. 
TITLE V. 
Sums allowed as fees, 

§ 8.00. Roferee’s foes xenerally. Jowanoe to grand and 

‘EM, Td. upon gales of real prop- Jaroer. 

8298, Bees for cathe and oc “incedelpe See 

3506. Jurors" fees 
S200. Sarvesors" and ecedinge. 


* feor, tn action 
for pr partition” or dower, 


2500, Pees of the clerk of the 
Cort of anprals 
BOOT, Clerk’n foee fh civ no- 


tzation. 
S204, Fees of county Seat 


285, Certain Provistone 
‘accted by th a ec 


- fees, lore. 
$929, ds by whom fore to be 
ase. Cera spec 


rai feook thle the 
‘mt, Provisiee ae to change Is 


som TE tno 


$3296. [Am'd 1596. A reso aan os 
ieealing bro ht in a court of record, or in a apecial pre 
enoding, taken as prescribed in title twelve of chapter §, 
soventecn of this act, is entitl to ten dollar for each day 
spent in tho business of th ren 


(ieer. [4 t 1891 1895, amendment (0 take effect Sep- 
tember 1, 189%.) Tho fees of a referes appointed to well real 
property, p DORR stant to a jndgment ip an action, are the aame 

lowed to the aheriff, and ho is allowed the same 
disbursomocts as the shoriff. Whore a referoe is r tae] 
to take security upou a salo, or to distribnte, or ap) 
secertain and past ea the distribation or spplicaté: 
any of the proceeds of the eale, he is also entit! nieanies 
the commissions upon the amount «0 |, Gistritvated, 
or sppliod, allowed inlaw to an executor or adminiwuavor 
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§ S217" Anortert> arrest the defesdant must or may 
be gtanted, io an action bi it in either of those courts, 
in any case where a warrant of arrest mast or may be beued 
iu such an action, as prescribed in the statutes remaining 
unrepraled after this chapter takes effect, Such a warrant 
shull not hereafver be issued. 

§ B218.* An order of arrest must direct that the 
mons accompanying ft be made returnable, immediately 
upon the arrest of the defendant; and it must specify « 
sum, in whieh the defendant may be let to bail, Sections 
three thousand one hundred and seventy-nine to three 
thousand one hundred and eighty-one, both inclusive, seo 
tion three thousand one hundred und eighty two, except 
the best sentence thervof, and section three thousand one 
hundred and ee tines. of this net, apply to an order of 
arrest, gruoted in inaction in either of those courts; and 
to the proceedings upon, and relating to, the execution 
thereof, In all other respects, the statutory provisions re- 
maining unrepealed after this chapter takes effect, which 
apply to and regulate the application fora warrant to ar- 
rest a defendant, the granting and execution thereof, and 
the proceedings subeequent thereto, apply to and regulate 
the application for an order of arrest, the ranting nod exe> 
cution thereof, and the proceedings subsequent thereto. 

§ $219." The sam specified in an undertaking, given to 
procure a warrant of attachment, must be at Ieast twice the 
amount of the plaintiff's demand, as stated in the warrant. 
Where such an undertaking, or an undertaking given to 
procure an order of arrest, is executed by the plaintiff with- 
out any surety, the 6 plaintif must state, in the affidavit of 
fustification annexed to the undertaking, fo sddition to the 
other matters required by law, that he i a resident of, and 
a householder within, the city of New York, specifying the 
street and the number, or other sufficient identification, of 
the building where he resides. 

&, RQLO.* [Amd 1895, amendment to twke eect Janwary 1 
1696.] Sections threo Uiousand and serenteen to three 
thousand and twonty-two of thix act, both inclusive, apply 
to & judgment rendered in either of thone courts, and to the 
proceedings sabsequent thereto, and in the action wherein 
it was rendered; except thut the transcript, filed in the 

clerk, must be furnished by the clerk of 

that a judgment, the transcript of whieh 
has been vo filed, ix deemed to be a fuiment of the 
sapreme court ; and that an_ upon # judgment 60 
docketed may be ixsned, at tho option of the judgment 
eroditor, either by the county clerk directed to the nheriff 
or by the clerk of the district court, directed to = marshal. 
In the Intter caso, it must be in the mame form, nnd oxe 
cuted in the same manner, as if the judgment was not so 
docketed. 


$221." Iman action, broughyin ¢ither of thowa courtly 
by a female, to recover for services performed by her, i 
* Bee note bo § S216. 


bite thy 


oN. ¥. 
State ie. 


wes 
ae 
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Por: 3 with him forsafe ki 
alx Meg EEE tear for auch 2 Pap ee 
quired, three cents Jor cach paper neccessarily opened and. 


Por = certifieato, other than that s paper, for the copying 
of which io entitled toa feo, 3 copy, twenty-five cent 
nquiring into, determining, and certifying the suf- 
get ee 
‘or upon the canvassing o atan 
Tor drawing oa cr ith ae It of 
‘or tho necessary certificates of the result of the 
canvass, eighteen cents for cach folio ; and for the neces. 
copies thercof, sinc cents for cach folio, 
- ‘or notifying the governor that any person has taken an 
bas? eine “er ears ‘neglected 
=n the governor Git any person has 
$5 akdinnoadh of atloo, or; 40 le oe reneer any security, 
within tho time prescribed hy Iaw, or of a vacancy in an of- 
Jo county, ten conta and the necessary postage, 
lng any person of his appointment w office, 
twenty-five ceuts, and the expenses, actually and necessarily 
incurred in civinys the notice, which the comptroller deemn 
reasonable, 

For eaterfng, in the minutes of the county court, license 
to keep a ferry, and fora copy thereof, one dollar, 

For taking and entering a recognizance, from any person 
suthorized to a ferry, twenty-five cents, 

Buta county a lark, fs not sath to any fee, under this 
section, for a copy of, or for orcertifying, an 5 
inn civil action Te epecta\ ceootedingy tracourtof wb he 
is ex-officio clerk. 

§ 3305. The best section does mot affect cay special 
statulory provision, 2maining unrepenled after this title 
takes effect, whoreby a fee, differcnt from the fe> therein 
allowed, is allowed to the clerk: of the city and county of 
New York, or of the county of Kings, for & service thervin 
specified. 

€ 3806. The register of any county," or the clerk of any 
court of record, is en’ \¥ services specified fu the 
Just section but one, w! thorized to perform, to 
the fees specific therein, subject to the quali 
therein covtained. 

404.) A shesifl is entitled, for the 
jon, to the following foes. 

rh of without either a 

ie. specified in section four 

four hundred and twenty- 

ccving or executing an onler of 





Now York county see Ly 1880. S34 4: 
0, 0. 242. € 28; 1°90, «AF, 6. 
ip New York comnty etn Z.. 28M, 6. 828, 9 17 


‘|The Union Surety and Guaranty ta. 


ins 





The Union Surety and Guaranty Co; 


MUNICIPAL COURT OF ROCHESTER 443 


§§ 7 
§ 3226. The provisions of sections three thousand ands Mise. 206. 
seventeen fo three thousand and twenty-two of this 

both PISBRTS: SbUhY to a judgment rendered in either 

those coarts, to the Ings subsequent thereto, 

nnd in the action wherein the judgment was rendered ; ex- 

cept that the transcript, fled in the clerk's office of’ the 

county wherein the court is located, must be furnished by 

= kate of the court, in which the judgment 


B2250, Prorplons sppieable to justices’ court of the 
elty of Troy. Acdiied 1897, (0 lake effect September 1, 1597. 
<The provisions of sections twenty-nine bundred am 
ninety to thirty handred sad nine of this act, both inclusive, 
a ply to the jastices’ court of the city of Troy, except that 
the ity clerk of the city of Troy shall fulfill all the duties 
therein required of the town clerk. 

TITLE Y. 

The municipal court of the city of Rochester. 


§ 82m. Provisions of chapter 19 § i297, durimiction in actions 
ly applicable to ‘uem contract, 
Sre'court and jodges, 


£3226. The provisions of chapter nineteenth of this 12 apy, tw 

act, excluding titles tenth and eleventh thereof, apply to the @ 
municipal court of the city of Rochester, and to the judges 

thereof; except so fur as they are inconsistent with the 

next section, or with any other special provision of statute, 
remaining unrepedled after this chapter takes effect. For 

the purpose of applying the same, the court is deemed a 
justice's court; eaclr judge thereof ts deemed a justice of 

the peace ; and the city of Rochester is deemed # town of 

Monroe county. 

8227. [Am'd 1881.] The municipal court of the of 
Bieter iol jurisdiction of an action to recover dims 
upon or for a breach of contract, express or implied, other 
than # promise to eit ae the sum claimed docs not 
exceed five hundred doll 4 

CHAPTER XXL 
COSTS AND FEES. 
TITLE I.—AWAnoINe AND ENFORCING PAYMENT OF 
cose 
TITLE U.—Frewxo THe amount oF cosrs, 
TITLE Il.—Sxecurrr you costa. 


TITLE IV,—Gesrnat PRovisions RELATING TO TERE 
TITLE Y.—Svs ALLowgn As FEES. 
TITLE L 


Awarding and enforcing payment of costs, 


- aac Regaionons Nepeclaal tee ceudind ais 


F ecises, 


& Miscelisneous provisions. 
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the calendar fee or fees remaining unpaid. The provisions 
of this sabdiviston shall not be applicable to counties where- 
Serge eel ev sta ip cn 
"For no wn to attend upon & wi 

inquiry, or to try the validity of a claim to pesaral prop- 
erty, seized ‘virtue of a warrant of attachment or an 
execution, or in obedience to a precept, issued by commis- 
sioners appointed to {nquire eoncernitig the incom) 
of a person to manage himself or his affairs, in consequences 
of idiocy, lunacy, or habitual drunkenness, or in any case 
bead oy for in the last preceding subdivision of this 

5 pieting. the making and return of the inquisition 
when required, for each juror notified, twenty-five centa. 
For attending a jury, when required, in such a case, two 

jollars, : 
6.*For recel an execution against ty, emi 
it in his eeey ebining for oerty: sd po “4 ing 
return, when made through the post-office, fifty cents. If 
required by the sheriff, that fee, together with his fee for 
reta execution, must be paid, by the persou in whose 
behalf the execution isixsued, at the time when it is delivered 
to the sheriff. who ia not bound to execute it unless the fre 
isso paid. For mileage upon an execution, for each mile, 
going only, ten cents ; to be computed as prescribed in aub- 
division ‘of this section, 
by virtue of an. execution, a. 67 Tow. Fr 
sitachment for the payment of 26 

money fn an action or a «pectal proceeding ; or by virtue of 
‘a warrant for the collection of money, isued by the comp. 
troller, or by a county treasurer ; in any county except New 


York, rings, or Westehestes ree per centum upon the 


sum collected, not exceeding two hundred and fifty dollars, 
and two per centum upon the resduo of the mum collected 5 
and in either of the counties of New York, Kings, or West~ 
chester, two and one half per centum upon the sum col 
not exceeding two hundred and fifty dollars, and one 
one quarter per centum upon the residue of the sum col- 
lected ; and also, where an executfon is stayed after a levy, 
by order of the court 
is upon a lire animal, or speedily perishable properly, 
additional compensation, for his trouble and expenses in 
taking care of and preserving the property, as the court or 
a judge therof allows. Where a settlement is made after 
levy by virtue of an execution, the sheriff i entitled to pound: 

¥¢ upon the value of the property Jevied upon, nol exeeedin, 

sum at which the settlement is made, and to the addi- 
Honal compensation, if any, provided for inthissubsivison, 
advertising real or al proy for, sale, rT 

RPP ae ee We cae eae ae Dy 
warrant specified in the last preceding subdivision, two dol- 
Jars, tinless it is stayed or settled before sale ; and in that case, 
one dollar, 

9.*For making duplicate certificates of the sale of real 
property, by virtue of an execution, twenty-five centa fox 


** Seo Soot note to J 397 va page tT, 
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‘The shoriffis entitled, in addition to tho, a a pig) this 
subdivision to his actnal qnd necessary © 
17."For any services which may be rendered by nconstablo, 
Lorene Lrmglenpacle Sif provided for in this section, the 
jowed by law ton constable for thew ser- 


18.*For exeenting « warrant, to remove #ny person from 
Jonds, balonging to people of the State, or to Indians, 
sch 8 sum as i comipteoder undits, and certifies to be a 
reasonable cor) 

19.*For giving notice of any gener or jal election, 
tonll the officers, to whom he in required by Inw to give such 
Riso one dollar for ench town or ward, in addition to 


of publishing the notices, as required by law ¢ 
meals from be county “ip i 


et tibles f 
(“Bor notifying coustibles to attend a court, fifty cents 
foreieh constable notified. oe 
HM aitending o term a seas wi 0 1a required 
by Jaw to attond, for each day, three 
§ 9808.*Tho last section, except mae Timitation of amount 
contained in subdivision oleventh thereof, does not affect an: 
special statutory provisio, remaining unrepraled after this 
tio takes effact, relating: to the fees and expenses.of the 
sheriif of the city and county of New York, or 
the county of Ki 
§ 8309, ‘The fees of a sheriff, upon an execution against 
4 ‘than those with ‘respect to which it ix 
cially ibed by utatnte, either that they must be paid by 
a particular person, or that they may. be included in the 
costs of the party in whose favor the oxcoution is issued, 
must be collected by virtue of the exeontion, In the anme 
manner as thesum therein directed to be collect 


1. For ie ming any duty f'n abeeiff, in nmaction or a 
cial ing, in the sboriff'is, for any cane, 
which a sheriff is antitled for 


)of a mane 
ollars for enah 
atitiod to be dis- 


or we pec 1erw y 
stesonmpb tase yy fully written out from bis 
eqnographic n notes ue ny oF any other proceeding, 
proceeding in a court of re- 

justice theroof, and farnished upon 

attorney, to the following fees for 

trl ial term of thasupreme covrt or at a special 

tin the third, fourth, fifth, sixth, 

seventh or eighth J cial destiets, six cent any ater 

court or evurts, ten cents; and for the copy of the testimony 
Feqnired to be madé In any proeseding tor tha recor’. atthe 


* See fit mate to PET an page #7, 
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$3314, Supervisors may fance to grand 
andtrial jurors, [Anm'd 18> rae 1898, a 7 ain ise county 
of New Yors, the common council, and in any other eoanty 
tho board of supervisors, may direct that a sum not exceed: 
tng two dollar, in addition to the foes prescribed in thr 
last action, or in any other statutory provi 
to each grana juror, and each trial Jaror 
attendance at a term oka avert ot record oe aavil ie rcarae 
jurindictios fon held within their county, except that in the 
county of Westchester grand and trial rors may be allowel 
a sam by the board of supervisors not exceodine: thre 
dollars for a day in addition to the other fees prescribed by 
the Inst section. If a different rite is not cmenae eth, 
finhod as herein provided, cools i juror i entitled to five cepts 
for ach mile necessarily traveled by him in going to 
returning from the term aren wach common counell 
board of supervisors may establish a lower rate. A juror 
entitled to milenge for actual travel once in each calendar 
woek during the term, except county of 
Queens, grand and trial jurors may be paid four cents a mule 
for each mile necessarily traveled in going to and 
for each day of actual travel during the term in lies of ote 
other mileage. The sum so clabliabed. or allowed must be 
Bethe cot the county treasurer upom the certificate of tie clerk 
16 court, 


tonttend. The amount so paid must be raised 
same manner a3 other county charges are raised. 
§ 8815. Whore the trial, by = jury, of un tesne of faut, 
in vithér @ civil or a criminal action or 


‘services thariupon 5 then of which eo 
guther with the expenaés act id necee 
for food for the jurors during he trial ne 


trial juror, sworn in & spectal proceeding, be. 
‘court of record ; oF Wy writ of inquiry; 
b fore a sheriff, of a claim rs personal prop 
ue of n warrant of ——— OF an exe 
itled to twenty-five cepts, to bo paid 
netance the Jary | is empanelled. bi 
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$3817. Except ax otherwise specialiy progoribed bylaw, 
the japrietor of a nowspapor is entatled, for, publi a 
suimtions, potice, order, citation, or other advertisement, 
required by law to be pubisshed, other than the session 
laws, for each folio, to seventy-five cents for the first inser 
tion, and fifty cents for each subsequent insertion. The 
compensation for publishing the session laws, muxt be fixed 
by the board of supervisors, at not more then fifty cents for 
each folio. 

§ S815. A witness in an action or a special proceeding, ®% Huu, 570, 
attenting before * court of record, or a judge thereof, ix en- 
titled, except where another fee is specially prescribed by 
law, fo fifty cents for exch day's attendance ; and, if he re- 
kidew more than three miles from the place of ‘attendance, to 
ight cents for each mile, going to the place of attendance. 

§ 3319. A witness, attending before a commissioner or § 19%, Con- 
an officer, anthorized to take his deposition ta be used with" Act 
out the State, in a case other than one specified in section 
three thonsund three hundred and twenty-seven of this act, 
ig entitled to two dollars foreach day's actualattondance, and 
to eight conta for each mile, going to the plnooof attendance. 

8320. Receiver’ isslons. [ Am’d 1892, 1899, amend- oi N.¥.4™%. 

wvent fo lake effect Septernber 1, 1899.) A receiver, excopt as 31 App, Div. 
otherwise specially prescribed by statute, fs entitled, in addi- * 
tion to his lawful expenses, to such a commission, not 
exceeding five per oontam upon the sums received and dis. 
bursed by him, as the court by which, or the jadge by whom, 
ho is appointed, allows. Butif in any omse the commissions 
of a temporary or permanent reoei 0 computed, shall 
not amount to one hundred dollars, said court or judge may, 
in its or hig discretion, allow anid receiver such sum, not 
exeooding one hundred dollars, for his commissions as shall 
be commensurate with tho services rendored by said receiver, 
Any receiver, assignee, guardian, trastoe, committee, exec- 
utor or administrator required by law to give a bondas such 
may ieelado asa part of his lawful comminsions euch reason- 
able san: not exceeding one per centum per annum upon the 
amount of «ach bond paid his surety thereon as court 
or judge allows. 
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to be benefited thereby, cither before or after the verdict, 
report, or decision is rendered, make a certificate, stating 
the fact, Such a certificate is the only competent evidence, 
as to the matter, before the taxing officer, 

& 8249. Where costs are awarded 
plain, they may be collected, by execution or otherwise, 

rom his guardian ad Item, in like manner us if the latter 
was the plaintiff. 

§ 32650, This title does not affect any provision con- 
tained eleewhere in this act, or in any other statute, remain- 
ing dec pes roe peprear ee pe Mies ; whereby the 
award of costs is specinily regulated, in a particuiar case, 
otherwise than ns racrited in this tide. 


TITLE I 
Fixing the amount of costa, 
Anricin 1. Some allowed ax conte ; disbarsemonta, 
© Taxation of costs. 


ARTICLE FIRST. 
Sums AutowEp as Costs ; Drewciesmsnanns, 


sab. Dist went te - 
vs ere 


tian, ete 
ional allowance to to increased 
eter party in diffeult $250, Tncreased disburvenments 


‘onsen, tc. ‘not 
3H. Allowances undorthefore- 3240. Costa upon a settlement. 
going secilone limited. 3301. This azticle nok to affect 
ms, cot aljouroment special provisions of 
w. 


$3261. [Am'd 1905, 1896.] Conta awarded to = party to 
au action, muat be at the following rates : 


1, [Am'd 1896, amandment lo face 
‘To the plaintiff : For all al 

in an action specified oe bnud 1 Awenty 
this act, fifteen dollars : in every othe ion, twenty-five 
dollars. Foresoh additional defendantsereed with the sim- 


mons, Bot exceeding ten, two dollars = and forvsch necessary *. 


dofendant in that nomber, served with the sum- 
‘or procuring the appointnent of a 
uandian, oF gai nad litem, for one or more infant de- 
‘nts, ten dollars. For procuring an order directing the 
kerviee of the eummons by publication thereof, or person- 
ally, without the state, on one or more dofendunts, ten dol- 
Yor procuring tia injunction order or am order of ar- 

reat, ton dollars. 


2. To the defendant: For all procerdings before notice of 
trial except as otherwise progoribed in this article, ten dollars, 


$178. Com 
mole Act 
How. Pr. 


26 Hon, 00% 
65 How. Pr. 
On 


0 
2 Hun, a8, 
3 low, fm 
N. B16. 
N.Y. 
State 


16N-Y.00 
N.Y. 
‘Stmte be 


BSN. 2s. 
1m 14., 201. 


@ Hen, 
Miso. 


vm 
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A county treasurer, or, in the city and county of § 10%, com 
New York, the chamberiain, is entitled, fur the aervie- ape 

fled 10 this section, to the following tors 

For recetving money paid into court, onv-half of one pur 
contam, npon the sam so received, 

Yor paying out thesame, one-half of one per contum, npon 
the sas no paid out. 

For investing money, pursuant to the direction of a court, 
one-half of one per conta upon the erm invested, not ex: 
ceeding two hondred dollars, aod one quarter of one per 
centum upon the excess, over two hondred dollars. 

For receiving the interest uponen investment, ond paying 
the same to the person entitled thereto, one-half of one per 
contum upon the interest so received nnd paid. 

§ 8822. A justice of the peaco is entitled. for the services 
specified in this section, to the tollowing fees: 

1. Inanaction brought before n justice of the peace. 

For a summons, twenty-five cents, 

For an order of arrest, twenty-five cents. 

For « warrant of attachment, twenty-five cents. 

For a requisition in an action for a chattel, twenty-five 
cents. 

For a subpomna, inclading all the names inserted therein, 
twenty-five cents. 
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For the acknowledgment of a power of attorney, twenty- 
five cents, 


For taking an affidavit, or administering an oath, tes 


cents, 
For drawing an affidavit, ey or notice, requiral 
ye statute, five cents for each folio, 


rawing & bond or sa undertaking, twenty-five 
— 


For hearing an oe for a commission ‘te, examine 
one or more ———— fifty cents. 
For an order for such a commission, and attending, co 
‘Uing, and certifying interrogator cents, 
‘or hearing an application to & defendant 
from arrest, or to vacate or moally a -wortent Oak: 
peas) or increase the plaintiff's security thereupen, 


Swe: re sa joarmapts except where it is made by the 
fustice upon his own motion, twenty-five cents. 
ex a ey five cents. = 
‘or empanelling and swearing a jury, twenty-five cents. 
For hearing tho Paints evidence, where the defeniant 
does not appear, twenty-five cents. 
Por the trial of « demurrer, twent! 


For the trial of an issus of fact, os ghee the defendant ap- 
Pears, seventy-five cents, 

For recsiving and entering the verdict of a jury, twealy- 
fire cents. 

For entering pees twenty-five cents, 


For filing cach paper required by statute to be filed, Sve 
cents, 
For a transcript of a judgment, twenty “five cents. 
py of any paper for which a fee is not expressly 
by law, six oents for each folio, 
ecutlon, or the renewal of an exéeution, twee 


ig A return upon an appeal from a judgment, 


rider, directing an action or a special procesding 
ed before another as twenty-five See ta Rag 
fees says! ith another 
» thervfor is not expressly pesca te 
actually spent, two dollars: vy 
oceeding, of an action not brought be 


F for ‘ie apprehension of & 
with being the father of a bsstard, fifty 
ing a warrant, issued from an 
cents, 


county, twenty re 
For services when nstoclated with smother { 
case whore a fee therefor is mot 
law, for each day actually spent, B80) 
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cca B com sin 4 aie whan ee ear 
ap lend eae evs required 
“vor ford wa rata of atachment are» dlingnent joe 


a a the 
inns sarin, Samco oftacha ure o mem: ot 


ry fie ee 


ome rera arch one. 


twenty-five 

Forrog, coying ao crying paipriee 
takin, i CATS, OF security, and filing 
the suibe witb clerk, or other officer with whom 
Prag eee cents, 

For a wurrant of commitment for any cause, twenty-five 
For a subpana, including all the names inserted therein, 
twenty-five ceots 

pre onesie Ser AOTC, 

five cents 5 


alter out 
aie he is en! ve ee = pel 
hearing the matter, concerning which « jury is called, 


andl entering the verdict of the jury, and 


the fee allowed in such an action for the same 


Por akin the deposition of a witness, upon an Chy 
cade, or ooiniadoe tenet issued, by a court of record of the 
State, ora court in snother state or a territory, or a foreign 
country, ten cents for each folio, 
Sepa aeie te econeeey ecureuil eoeeidosis eae 
Hoe taking an affidavit or administering sm cath, ten 
cent 

§ 3323. Fl Bye ahr pet ies aag for the 

in this scotion, to the following fees: 
1, In an action brought before a a Samoa ren 


of arrest, one dollar i cammans ted ecg 
wrarcent of attsthimeat, one dollar; for serving petal 
and affidavit and executing a requisition io an setion for w 


chattel, one ; for erdog: an Keay He 
action to be con! before a sateen 
before Short tte pendings for attending bvetore tha 


¢ 
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latter, fifty cents. and ‘cents in addition if heso attends 
‘with @ person in bis cus soe fen dads 
‘of an execution, the as 
fifty dollars, five cents ; oem y dollar collected ae 
dalla two and one-half cents ; conte ren 
execut outa se Ui atacis Se aoe 
poundage upon the sum at which the settlement is made, 
not exceeding the value of the 

mile necestarily traveled, 
‘4 summons or to serve or to execute 


St 
abode of the person served, orthe 
to the place where it is returnable, tet 


one journey, or where 8 mandate is 
ist two or more persons in one action he is 
|, to only ten cents for each mile nécessirily traveled ; 
notifyin: the plaintiff of the exeeution of an orderof: 
ve conte; and for golng to the plaintif's residence, 
is found | ‘chewhere, to the place where meee 


to serve such a notice, for Care sat ag oak wi 
turning, ten centa ; foe subpasnai 

ceeding fe 

ae a re 

wit xceeding dete 


3, Ta a special proceeding: 


ts, 
cept or other mandate, ‘which the 
ommenced, tween Site ore 


from th 
where it is returnable, unless 0 diterent take ¢ 





ion Surety and Guaranty Ca. 
$$9924-2220 AMOUNT OP FEES, ar 


upon the service or execution thereof vr anatr 
by statute, tem rainy Where ta oF more 


sande of ex.cul save es cl 
sic eps eet eet hs Ge ee 
Wing bine we ct ae 3 


8324. A eae ‘ho charges foes, Mise. 
ph sory by affidavit, that the tase wes m co 
reat eae 


a t to whieh it is charged : 
than were 


recor’ costs in an action Gree 
Pipe rte karen = 


= fr ea 
foes for reac! day’ 
-fve cent 





vow? nel 
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apply toa case, where special provision fs otherwise Dade 
ada for compeusation for a particular service. 
$3331. Where an ofticur has, when his Gtle nnd 
effect, commenced the geetmrsy te? for whit 
a feo is allowed by the stutates Heit eee be 
entitled to the foe so allowed, for the of thet 
service, and he is not entitled to the fee for Tho same, or 8 
corresponding service, allowed by this title. 
3332. Except as otherwise expressly prescribed there 
int tum tile does nce Eoply7 t's eae an 
criminal action or special Proceeding fm a court, or before 


an officer. 
CHAPTER XXIL 
DEFINITIONS AND REGULATIONS CONCERNING 


THE CONSTRUCTION, Be oe AND APPLL 
CATION OF THIS Ai 


TITLE 1—Gexenat. perrxrtrons, AXD RULES OF COR 
STRUCTION 

TITLE IL —Provisions neavuLaTiNG THE ExPkCr ASD 
APPLICATION OF TITS ACT, 


TITLE 1 
General definitions, and rules of construction. 


Defnition of ® vi 0. ‘constroetion 
Sit tes apecial "proceed : be Sim re 


888, Divdlon of sctions tito “ Waeseee 
lon of actions Int a * 
civil and criminal, visions te 
= Lym ‘ot criminal we a 
= 


‘action se 
oC elvil action." 30. Deere. 
Parties tos clvil setion. 
Only one form of civil 
action, 


$3383. The word “action”, as used im the New 


* Revision of the Statutes, when applied to 
ings, signifies au ordinary et in Byseees pie 
» for the enforcement or 


protection of a right, the or prevention of & wrong, 
or the punishment of a public ota 


§ 8336. A criminal action ix prosecuted 
of the State, party, ayainst § person a. coxpel oe 
public offence be punishment fees ee 


§ 3337. kvery other action ts a civil action 
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$338. The party prosecuting = civil action is styled 
a “Tointiff; the sdtense party is styled the per 


$ 3339. There fs only ove form of civil action. The 81 Av! 
distinction between actions at law and suits in equity. and & 
form: ¢? those actions and suits, have boca abolished, 
8340. Each provision of this act, requiring the publi- 
cati of ao summons, notice, or other pee in one or 
, oF authorizing or requiring a court, ora 
Geaiguate one or raore newspapers, in which such 
publication must be adenine ing the posting of a 
notice or other paper, is to be const: as not affectin, 
any special ion of the statutes, remaini aera 
after the former provision takes effect, prescribing one or 
more particular newspapers, in which such w publication 
must or may be made, of one or more particular places, in 
which notices or other legal papers rust or may be posted, 
in a particular locality, or in a per‘icular case.* 
§ 334i. Each provision of this act is to be constroed 
48 not affecting any speci’ provision of the statutes, re- 
maining anrepealed after the former provision takes effect, 
which is applicable vey: f an aetion against the 
mayor, aldermen, and com: ionclty of the city of New 
York, including the recovery, entry, and collection of a 
judgment in such an action. 
§ 3342. Each provision of <lés act, conferring power sy apy.¥.c 
upon, or authorizing a proceeding to be taken at, a general, 930; 9 Mine. 
ial, or trial term, which is applicable to a county * 
court, is to be construed %s applying to any term of tho 
county court, held pursuant to an appointment made as 
prescribed by law. 
g 3348. [Am'd 1882, 1895.] In constructing this not, the 
following rules must be ob: except where a con| 
intent is expressly declarod in 1 
or plainly apparent from the co 
1, [Repeated 1896, takes effect January 1, 1896, 
2, The word, “mandate”, includes = writ, process, or 
| purstiant to law, out of & 
r. by a court, ora judge, or 
nd commanding @ 
n officer, or other person, 
therein, to do, or to refrai 


ited. 


it prohibited from acting, in of 
ter or thing, referred to in the pro- 
is used. 
", signifies the clerk of the 


court, 
special proceeding is brought, oF 
[. 1884, ¢. 183, abolishing slate paper. 








62 How. Pr. 
18N.Y.n0. 


Daly, te 


8 Month. L. 
Bul. 22 


om: i 
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wherein, or by whose authority, thee ee which 
fs referred 10 in the provision in which it ix used.’ If the 
action or special proceeding te Dege ct OC ie RM 
done, in cea the muthorite of the caieerne oherhs 
nifies the clerk of the county wherein action or 
ling is triable, A 

nosh The wey iS: » when sc conection wt 

or other in: re a referee's 
faecal and od ths word fe ee "hin ed esa 

connection, means the decision af the court upon a hearing, 

‘or the trial of an issue, before the court without pi a 


om [Repeated by Statutory Construction Lass. 


[Repealed by Statutory Construction Lave. TL. 1802, 0 
j Lisronted a Satlory Comet Tae L. 1802, ¢ 


cae A“ personal injury ", includes libel, slander, — 
conversation, seduction, and malicious prosecution ; also st 
assault, battery, “false imprisonment, or other actlomable 
injury to the person either of the ane or of snother. 

10. An ‘injury to property " isan actionable act, wher 
by the estate of another is lessened, other than a peronal 
injury. or the breach of a contract. 

LL. The wond, “affidavit”, includes a verified plesdingis 
an uction, or 8 Verified petition or answer in a special pre 


brag 8 

warrant of attachment 
be “‘annalled", when the action, 
abates or is discontinued ; or 


ive judgment revives the warrants 
rm, “' judgment credit 
fo collect, or otherwixe 
igment for s sum of money, or directing 
fa sum of my 
Jgment creditor's action ” is an netion 
article first of title fourds of chap 


ther action, a 
La aeons 
prea 

Construction Law. I pA 

” of real arpery isa partot te 
ed share or Interest thera ia 

fork of the county of Sew Tewk, oe 
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ql; Cemented ty Statutory Constrwcion Taw. L, 1892, €. 


18. A “domestic c ion” fs @ corporation created 
‘by or under the laws of the State; or located in the State, 
and created by or ander the laws of the United States, or 
by oF pursuant to the laws, in force in the colony of New 

‘ork, before the 19th day of April, in the year seventeen 
hundred and seventy-five. Every other corporation is a 
“foreign corporation 

19, The terms, “trial furor”, and “trial jury”, are re- 
spectively equivalent tothe terms, * juror”, and 
“petit jury", as used in the Constitution and laws of the 
State. “The word, “notify”, as used, with respect to pro- 
curing the attendance of a juror, is equivalent to the ward, 
“summon”, as used in the like connection, in the same 
Constitution and laws. 

The word, “nection”, refers to a civil uction ; the 
Fprsoodiag’, foe chitepedal procesdgy 

ial ing”, toa civi roceeding 5 

the wont: order ¥ or order made in auch ar action oF 
special proceeding ; the words, ‘an action of ejectment” to 
an action to recover the immedinte possession of real prop- 


oo [Mepeated by Statutory Umstruction Law. I, 1892, ¢. 
2%, [Repealed by Statutory Construction Law. L, 1892, ¢. 
a [Repeated by Statory Construction Law. TL. 1899, 6, 
ve [Repealed ty Statutory Construction Law. LD. 1892, « 
TITLE I. 

Provisions regulating the effect and application of this act. 


§ 2344. Short title of this act, § SHR Td; what 
45. Rate const 
let 


there. F 
‘$847. Application of certain por 
jon thereof, regulated 
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arrest. an Lares order, or 8 warrant of attachment 
against , fs made, on or after the first of Sep 

tember, 1877, "Articles first ancl second of title fourth of 
that pene apply only to proceedings taken, in one of 


those courts, on or after that date. 

6. cr thea applies only to the eS taken on 

or after h he fir first day of September, 187 an action or 
if one of the courts specit in sub- 
fon Poet of this section; except that sections 721, 

2, 724 to 727, both inclusive, and B17 to 819, both 
clusive, ay ee, to alll courts of record ; sections 728, 720, 
739, 749, 788, 310, to 816, both ‘inclusive, and 336, to 
proceedings, taken on or after that day, in any court or 

fore any officer or body ; and sections ‘764, 785, 735, 
789, 790 and 825, to all courts. 

7. In chapter tenth, titles first, second, snd sixth, and 
article second of title 2B, b apply only to} proceedings taken, 
on or after the first da; pce 1877, in one of the 
‘courts specified in sul fourth of this section. Titles 
thind and fourth, and article firs of title fifth, of that 
chapter spply only to jurors drawn for, and juries formed 
at, a term of m court commencing not less thais twenty days 
after the first day of May, 1877, Subject to that quilificn- 
tion, they apply to jarors selected under the statut 
remaining unrepealed after that day, and the lists 
mere prepared accordingly ; until new jurors are selected, 
and new and ballots are prepared, ac prescribed in 
those titles. The same portions of chaj ae tenth, excludin, 
article third of title third, spply equally toa criminal a 
a civil nection or special’ procesding, td to « court of 
criminal and a court of givil jerisdiction. Dur title third 
does not affect any lal provision of law, romain: 
unrepealed after the f 2a 


reby a county is 

divided into two or more fury ‘istrictc, and the sel 
(oy do here rc attendanes of jurors from the 
locality, or the different t jury districts, ic regu 
lated. Each of thoso | 0 3 applicsble te and 
affecis the selecting, ing. notifying, or attendanc> of 
hat Wide, to. “ike manne: oa f- ep- 


upon a trial ee 
furor, ax prescrib 
after the first day of M 





20 Han, 4 


iu, 
L03N.¥. 186. 
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8. In chapter eleventh, artieles first and second of tite 
first, and the whole of title third, apply only to proceedings 
in one of the courts specitied in subdivision fourth of tis 
section, taken on or after the first day of September, 1877. 
But where on action has been commenced in either of thos 
courts, before that date, a judgment by default must be 
token therein, us prescribed by the statutes in force on the 
thirty-first day of August, 1877. 


9. Chapter twelfth does not affect the statutes remaining 
unrepealed after the first day of September, 1877, touching 
the review of proceedings in a criminal cause. 


10, Chapter thirteenth applies only to an execution iaeeek, 
on or after the first day of September, 1877, outof & overt 
of record, other than an execution issued out of such « 
court, and directed, pursonnt to law, to = constable 
marshal ; snd to sales and other proceedings, by virtue of 
an execation directed tow sheriff, and delivered to bin, 
aftor that date. Sections 1413 and 1414, and sections MIT 
to 1427, both inclusive, apoly only toa case where euch a 
exscation is issued out of one of the courts specified im a 
division fourth of this section ; or where @ warrant of a 
tachment against property is granted on or after that dais, 
in an action brought in one of those courts. ‘Title third of 
that chapter applies only to an execution, issued pone 
judgment rendered in one of those courts, 


11. So much of chapters fourteenth, Sfteonth, sixtesnth, 
teenth, eighteenth, nineteenth and twentieth as rege 


proceeding ponding or 
court, on the first day of September, 
eighty; and all appeals to the court: 
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rev ring or modifying any such onder, sentence, decree or 
éotermmation of a surrogate’s court, shall be taken and per- 
focte |, heard and decided in conformity to the Inv and 
pmetico regulating appeals from orders, sentences ond de- 
crees of snrrogate’s conrt, andthe heating aud decision 
thereof, in force in this State on the thirtieth day of April, 
eighteen hundred and soventy-soven; and all appeals from 
any order, sentence, decrce, or determination of such court, 
Drought in conformity theroto since the first of September, 
cighteen hundred and eighty, are hereby declared to bo valid 
and effectual exeopt that sections one thousand six bundred 
and seventy to one thousand xix hundred and eighty-five, 
both inclusive, apply also to the proceedings therein spocl- 
fied, taken, after that date, in on action theretofore com- 
meneed, or upon a jndgment theretofore rendered, aud 
section ono thousand six hundred and xeventy-four applies to 
notice of pondency of action thervtofore or thereafter filed; 


sections one thousand sight hundred aad eighty-one to 
one thonsand eight hundred and ninety-two, both in- 
elusive, do not apply to jon upon any bond therein 
specified, where an order, allowing any person to prossante 
the bond in the nam. 


histunding the re- 
penl thereof; sections 4 i one hundred and 
eighty-one to two rod a 
seven, hoth inclusive, 
ninety-seven to two 
nine, both inclusts 
thirteen to tee tb 1 nd eighteen, both 
inclusive, apply a discharge is thers 

1 two hnndred 


c or there- 
taken under any statute 

nd fifty-three to two thousand 

‘ both Inclusive, apply also 

where & Gnol determination bas been made before the 


’ he Wai Lier anda 


ty and Guaranty Ro. 
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firat day of September, eighteen hundred and eighty, in 
proceedings taken under any sistute supersedot by the 
title containing those sections, and to the process imasi 
thereupon; sections two thowsand throo hundred and twenty 
to two thossand three hundred and forty four, both inetasiv, 
spply sleo to proceedings taken, before that date, under 
any statute, supermoded by the title containing ten, 
whetbor a committee has or has not been appointed, se 
tion two thousand five hundred and thirty-seven applic 
also to every payment or deposit therein specified, mete 
on or after the firstday of September, eighteen lantnd 
andl eighty; section two thousand seven hundred and Sfi- 
six, exeept the words * npon the hearing bafore the sum 
gate,” applies to actions theretofore or thereafter com 
mescod pursuantto article second of tithe three of chapter 
fifteen; and sections two thowsand seven hundred ast 
ninety-cight to two thousand eight handred and one, beth 
inclusive, apply also ton enso where a decree for the mh 
or othor disposition of the real property of a decedent bat 
boon duly made before that date, in a surrogate’s cour 

12, So much of chapters ninetoonth and twontinth, erre- 

eee 
|, applies only to wm 

sear catton or after the fret day af Baptecsiear IES 


13. In chapter twenty-first, titles first, second acd tel 
apply only to an action in one of the courts specified in wl 
m fourth of this section. 


14. [Added 1894.) The disqualification = 
vided sect evi bondred and Tata ot tee, 
‘xhall apply to all eourte. 

‘hore a provision of this act ix made npplicalte 
section, to an action or a special proceeding ox 

d on ornfter a day therein specified, if, beforn that 
aummons in an action, ora citation issced from © 

- rt, has been served Spon one OF more, Lat net 


of this act bas been made; or 
specinl proceoding, elsewhere than In a suirrognie’s 
the petition or other paper, upon whieh the first order, yr 





é 
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against the plaintiff for the deficiency, to be enforced and 
collect din the fame manner as a judgment in the supreme 
court ; and the possession of the property shall be restored 
to the defendant, 





$8381. Upon service of the petition, orat any timeafter- 
wards before the entry of the final order, the plaintiff may 


2 Gane eee 
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GOS51. This act docs not affect any pa of the 
ites, Terma aac after the Of Sop 
srg ors ea tor to 
rors or grand jeiries 5 ee 
1. A fine imposed, ofter the first ers of i Bextemic, 
eightocn hundred and seventy-reven 
ase grand juror, and duly summ: eniye-o1 
acourt of record ag ba 5 grand Berne in thor 
ag article fourth 


be im 
of « of side third of chapter tenth of this act; and sections 
one thousand and seventy-three to one thousand and | 

seven of this act, both inclusive, ly to such a 

as if be had been drawa, and vn eee 


ror. 
2% Where a provision of those statutes refers to the Ties 
it jurors, the ballots coutsinh eae ae 

es in whieh those es are 

the selecting, drawing, summoning, 


ee 
tit, jurors, the imposition of a fee a 
3 ee a a A 3 Eerl i. 
to the same su! as 
ft in like it salient w age ti 
3362, Nothing contained in Liban of = 
iia ue other than in Shani four, reat ine 
YI 412. other any proceeding in sn ection or amend 
ae to Inw, or as ee 
oP acne or oie sence, oF 


4 Lo thestatutes in force on 
ighteen hundred and 
ppointed. vf one or mors 
rescribed in this act. 
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* 3384, This oct docs not create = vacancy fn w yaffiee 
or employment, Mieignated or referred to Therein, by the 
dvte or description thereof, contained in the statctes fa 
furee on the day before the provision referring thereto takes 
effect, ot by another title or description ; nor does it affect 
any provision of those statutes, relating to the amount, oF 
the time or the mode of payment, of the com, 

un officer or employee, 8 designated or referred to, who {8 
in office or employed On that day: except that where the 
venure of his office or employment is not prescribed in this 
act, he may be removed at pleasure by the court, officer, or 
officers, anthorized by this uct to appoint a person to dis- 
charge the same duties. Until he is removed, or his office 
orplice becomes otherwise vacant, the provisions of this 
act apply to him, and to the discharge of bis duties. The 
court, oilicer, or oflicers, authorized by this set to appotut a 
person to an office or employment, may from time to time 
fill a vacany therein, 


§ 3355. [Am'd 1882,] For the purpose of coterie 
the effect ‘thine difenead provialoos OF tte net with reepect 
to eachother, they are deemed to have been enacted simul- 
tancously. For the purpose of determining the effect of 
this act ther acts, and the effect of other acts upon 
this act, chapters fe en to twenty-two of this act, both 
inclusive, are docmext avo been 1 ba tna 

d and eighty ; 

te re thee 


t a8 | 
§ 8856, Subject to the 
foregoing sections of Uhis t 
follows: titles third un 


ORE OPRIIY. 
PROCKEDINGS FOR THE SALE OF CORPORATE 
REAL PROPERTY. 


Preceatings for the Condemnation of Reat Property, 


3357. Condemnation Law, 3209. Tite to real catate, bow 
SESE Forme anes dottnod, 4 acruires. 


Added by L. 180, e. 
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efany ofthe charitable or other imetitutiona or the state, 
the mume, place of resid-nce of the officer acting in its or 
their in the proceedings. 

2. A specific description of the property io be con- 
demned and its location, by metes and bounds, with rea 

i. The publicise for which the Js roquired, and 

¢ public use for which the property is required, 
8 concise stulement of the facts showing the necessity of its 
acquisition for such use. 

4. The names and places of residence of the owner of 
the property ; If an Infant, the name and ¢ of residence 
of his general guardian, if he bas one; if not, the name 
and place of residence of the person with whom’ he resides: 
it a lunatic, idiot, or habitual drunkard, the name and 

lace of residence of his committee or trustee, if he has one; 
if not, the name and place of residence of the person with 
whom he resides, If a non-resident, having an nt or 
attorney residing in the state authorized to contract for the 
sale of the property, the name and place of residence of such 
agent or uttorney ; if the name or place of residence of 
any owner cin not after diligent inquiry be ascertained, it 
iny be so stated with a specific statement of the extent of 
the inquiry which has been made, 

5. That the plaintiff has been unable to agree with the 
owner of the property for {ts purchase and the reason of 
such inability, . 

6. The value of the property to be condemned. 

7. A statement that it is the intention of the plaintiff, in 
good faith, to complete the work or improvernent, for which 
the property ix emu nd that all the pre 
liminary steps req’ ¢' been taken to entitle 
him to institute the pro 

8 Ademund for relief, that it may be adjudged that the 
publle ‘use requires the condemnation of the real property 

jescribed, and that the plaintif is entitled to take and hold 
such property for the pu! making 
compensstion therefor, anc isioners of appraisal 
be appointed to ascert: ‘compensation to be made to 
the owners for the pi 

i the petition a notice 
of the tine and place at which it will be presented to a 
special term of the supreme court, held in the judicial dis. 
trict where the Ie ortion of it, is situated, 


§ 3362. Service of the petition and notices must be made 
fn the same manner as the service of a summons in an ac 
tion in the supreme court is required to be made, ond all 
the provisions of articles one ani two of title onc of chap 
ter Fseot this act, which relate to the service of a summons 
aither personally or in any other way, and he mole ot 


ON. 


proving service, shall x to the service of he petition 


vi 
and notice. If the defendant hs an agent or attorney te 
wdlag i this state, authorized 


to contract for tha sale 


oft 








$§ 3368-009 «=9CONDEMNATION LAW. 


the provision of this act releting to the form and contents 
of decisions upon the trial of iswues of fact by the court or 
a referee, and to making and filing exeoptious thereto, and 
the making and settlement of cae tor the review thereof 
upon appeal, and to the procersings which may be had, in 
cise such decixion is not fled or detivered within the time 
herein required, and to the powers of the court and. referee 
upon such trial, shall be applicable to n trial and decision 
under this title. 


$3268, The provisions of title one of chapter sight of 
this act shall also apply to proceedings had under this title. 


§ 3869. [Am'd1895.] Indgmont shall be entered par. 
suant to the diroction of the court or reforee in the decision 
filed. If in favor of the dafondant the petition sliall be dis. 
ralssed, with costa to be taxed by olerk at the same rates 
as are allowed, of course, to a defendant prevailing in an age 
tion in the suprome court, including the allowances for pro- 

‘notice of trial. If the decision is 

i, or if no answer hus been interposed 

and it appears from the petition that he is entitled to the 
relief demanded, jv mtered, adjudging that 
bed is necoseary 


spect i, apon 

a for, and the court *hall thereupon 

appoint thr: ated and competent freeholdors, reai- 
dents of the ju: + embracing the county wherethe 





90 Mun, 957. 
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real property, or some part of jt is situated, or of some 
county adjoining sock juilieial district, commissioners to 
ascertain the compensation to be muile to the owners forthe 
property to be taken for the public use specified, and fiztle 
time aud place for the first meeting of the commissioners 
Provided, however, thatin any such procerding instituted 
within the first or second judicial district, suck commission 
ers shall bo residents of the county Where the real property, 
or somo part of it, is kituated, or of some adjoining county: 
Ifa trial has been had, at least eight days’ notice of auek 
appointment must be given to all the defendants who have 
appeared, ‘Tho parties may waive, in writing, the prosie 
ions of this section as to the residence of the commindos- 
ory, and in that couse they may bé resideats of any county it 
the State. Where owners of separate properties nre foinel 
in the aume procooding, or separate properticn of the «ume 
owner are to be condemned, more than one set of comm 
sioners may be appointed. 


$ 3370. Proceedings of Commissioners. —{ Awd 18% 
amendent to lake effect September 1, 1898;] The commission 
ors shall take and] subsosibe the constitutional omth of offier 


witnesses ; a icajority of them may adjonrn the prieéediags 
before them, from time to time, 14 thelr diseretion. When 
over they meet, excopt by appointment of the court or par 
suantto adjournment, th’ y shall cauwe at Teast eight ar 
such meeting to be given to the defendants whe 
a appeared, or their agents or attorneys. They shall 
we thy ‘sos deseribod in tho petition, and hear Ge 
proofs: ations of the parties, and reduce theteationsy 
takenb if any, to writing, ond after the 
each ek hey, or a majority of them, all being 
prosent, shall, without unnecossary delay mscertaln apd Ue 
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termine the compensation which ought justly to be made by 
the plaintiff to the owners of the proparty appraised by 
thom ; and, in fixing the amount of such compensation, 
they ahall not make any allowance or deduction on account 
of any real or supposed benefits which the owners may de- 
rive from the pablic use, for which the property is to be 
taken, or the construction of any proposed improvement 
connected with such public use. But in caso the plaintiff is 
a ra'lroad corporation and such real property shall belong 
to any other railroad corporation, the commixsioners, on 
fixing the amount of such compensation, shall fix the samo 
at its fair value for railroad purposes. They shall make s 
report of their proceedings to the Supreme Court with the 
minutes of the testimony taken by them, if any; and thoy 
shall onch be entitled to six dollars for services, for every 
day they are actoally engaged in the performance of their 
duties, and their necessary expenses, to be palit by the 
plaintiff ; provided that in proceedings within the counties 
of New York and Kings, such commissioners shall be enti- 
tled to such additions! compensation not exceeding twenty. 
five dollars ($25) for every snch day as may be awurded by 
the court, 


$3371. Upon fling the senor? ot, Se commissioners, 


her rete “who havo ap 

otion Ihe court may confirm the 

- tor irregularity, or for error of 

jore the commissioners, or upon 

rard is excessive or insuffleient. If 

the report is sct aside, the court may direct a rehearing be- 
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gexsion of the real prorat described in the petition, and 
take and hold it for the public use therein specified. If the 
offer is uot accepted, snd the compensation awarded by the 
cominiasioncra does not exceed the amount of the offer, 
with interest from the time it was made, no costa shall be 
allowed to either party. Ifthe compensation awarded shall 
exoeed the amount of the offer, with interest from the time 
it was made, or if no offer was made, the court shall, in the 
fina} order, direct that the defendant recover of the plain- 
tiff the costs of the proceeding, 19 be toxed by the cletk, at 
the same mte 4 i a o1 course, to the defendant 
when he is the prevailing party in an action In the supreme 
coast, fneluding the allowances for proceedings before and 
afler notice of trial, and the court may also grant an addi- 
tional allowance of costs, not exceeding five per centum 
1 pan the amount awarded, The court shall also direct in 
the final order what sum shall be paid to the general or 
special guardian, or committee or trustee of un infant, idiot, 
lunatic or habitual drunkard, or to an attorney appointed 
by the court to attend to the interests of any defendant 
upon whom other personal service of the petition and 
notice may Lave been rude, and who has not appeared, for 
costs, expenses and counsel fecs, and by whom or out of 
what fand the same shall be pold. If a trial has been had, 
and all the f cr ¥ plai 
of the trial shall 
plaintiff xhall recover 
of such trial caused b 
defence, to b 
allowed to the pre 
the supreme court, 
§ 3373. Upon the entr 
shall be attache 
and the amount ditee 
to the owners, or fc 
ing, shall be docke 
who is directed to | 
force and effect of 
supreme court, 
execution and by tl ni 
recovery of ‘supreme court ie 
under the pro’ a S paymen 
mp n ; f the proceeding, if any, 
f ted in ni nd a certified 
copy been served. Uj 1¢ owner, he 
shall, upon " “deliver possession 
thereof to sion in 
equire notice to be given, 1 
und of service of the copy order, 
{ and non compliance therewith, for a 
and the court shall thereupon cause such 
which shall be executed in the same man- 
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B424. Notice of service to be publishod an! served. 
AM 1897, to take fire September ? mee —Within three 
8 after the isons of the warrant, the applicant aball causa 
oti ‘be pablished onos in each week for two con. 
week: wrepaper publishet in the county 
veunel was seized, atating the isanance of the war. 
rint, the date thereof, the amonnt of the claim spe ified 
therein, tho namo of the applicant, and the time nt place 
of Wipes of the order to show cause granted na pre. 
scribed in this title, Ifthe vessel seized is used to navigate 
any of the canals or lakea of the stato, a Hy of such notices 
sball bo rerved personally, or by mail, wit! (4 ten days after 
the first publication, upon all persons who have tiled claims 
orliens at much ‘veasel, by mortgage or otherwise in the 
viflee of the comptrolter of the state. 


$8426. Procecdings upon retarn of order to show 
canse. [Added 1897, (0 fake ageet Seplemiber ly 1807 J—At the 
time and place mentioned in the order to show cause, tho 
winster or other person in charge of such vemel, the owner 
oF oot jee thereof or any other person interested there 
tay and contest the claim of the licnor ix conta: 

plication for a warrant, by filing with the justice 

an affidavit controverting any mnterial ullegation contained 
in tie uotics of Hen or the application of the enor. The 
isamo #o raised rhall bo (ried as are other issues in a court of” 
record, without ajury, before the justice granting the onler 
ab a Utne to bo flxod by him, or they. fany be referred by him 
to a refaree, to be heard nnd determined. 


$3i20, Order of xale, [Added 1897, to take effect Sep. 
teisb-7 1, 1897:]—Ats order may be made by the justice be- 
fore whotn the order to show onnee was returnable, for the 
sate Of the vessel), her tackle, apparel and furniture in the 
following cases 

1. In case the master, owver, consignee or other person 
interested in the veavel does not appear upon the return day 
un} contest the claim of the lienor, an | proof ix made of 
the service of the order to show cause and the application 
and of the publication of the notice and the service thereof, 
‘AB required in this title, and due proof is made of the vald- 
ity wud amount of auch claim 5 

%, Lo case a trial is hal of the iseuen raised, and it is do- 
tarmiued that the Hon ie valid ond the amount claimed by 
Alia Henor or some part theroot is dus. 

Suoh Order sal! direct the sheriff who seized the veasel to. 
well the same and ber tackle, apparel and farniture, to cy 
the liens est the hearing, and pay the cost ani 


expenses necessarily incurred in the proceodings as pre- 
sevibed in thin bathe of mortagoos whose mort. 


gages have ween Sled according to la, prior to tho filing 
of the notices of lien, om wecount of which the order of sale 
{a qrintod, uball uot be affected by the wale of such vessel 
‘@arsuant to such order, 





ae 


eae 
3382. icra 


j¢ or manner 






by the 
a 


‘T3Hun, «24. 
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‘Trial of Issues and appeal.  [4uidid 1897, to 
by ‘September 1, 1897. |—The issves raised iy ney wach 
auswer aball bo tried in the ¥ ane mnonyr ax isha) sare tried 
in 8 court of record withont a jaryi be before auch ti 
# tine and ess, to be fixed by hi 
by See ice Ded sah Lin hear aud determine. An ap- 
peal méy be taken froin the decision of anch fustice or 
referee ax ina civil action in’ im court of record. On such 
Appeal the decision npon the law and the facts, may bo ra 
verved, modified or a new trial ordered, Costs, upon appeal, 
shall be allowed. avin the ose ofan appeal frou iu went 
8 oourt of Seo and Nappa may be rendered 
Ege tribution of proceeds, [Added 1897, re 
fet (ern 1, 1897.) —Upor the dotermiuation of all the 
tho justice or refaree shall make an order 
of dist bution of the proceeds. The order shal! direct the 
paymentot the claims fonnd to be subsisting Hens wy; 
sack vessel or proceeds, with nll costs, expenses and allow- 
ances, in the order of the priority of filing the notices of auch 
lieus, a8 provided in article twoof the lien law. Such costa, 
exponses and allowances shall be in the disorétion of the 
justice, except ax otherwise provided in this title. 


‘3433. Payment of mnccnheated, claims, [Added 1897, 
to take effect Seplewher, 1, 1897.]—Any uncontented claims, 
entitled to is of iat over the claims which are 


Cea oh motion of the parties intoresté!, be 
with coat in the order of their respective priorities, without 
Mhstokavaitaslon ptacen eoutaet teres any time 
to appear that after the payment of all prior un- 
claims and their apse otte, nnd nfter de- 
docting on amount sufficient to pi ite contested 
cUgisiainied aida; Wiad there eseatins parciie ph neceuaae 
ieablo to the payment of any abot uncontested 
theo pach claims may on notice to nll the partios ins 
paidout of the surplns pits costs, without 
red the Betermination of suck esatea! 
SASS Distribution of surplus. (asad 1897, to take 
plenber 1, T807.|—I{ upon payment of olf claims 
ehusten a Hons Sons the vossol from the proceeds of 
its mule, a Korplus remains, it may be distributed by the 
coart to the perwons entitlod thereto, after a hearingand the 
publication of a notice by the applioanta for the same time 
and in the same Manner 4s the notice of seizure is r Lay 
by this title to be publisted. Stoh notice shall spocit 
wmount of the a proceeds, the anes of paper dc 
applying ther 6 of the vessel from the sale of 
whith the same arose, the date of the sale and the time and 
place when the hearing will bo held and the distribution of 
the surplas tad 
$3485. Ap n for a discharge of warr: 
[Added 1897, to (feet September, 18V7.)—The ownur, 
consignes, agontor mastenof muy yoriol wy scized, oF way, 
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Procealings for the Sale of Corporate Ieeal Property, 
to ret oes, 
tte, 
ot. 
oe 1 
‘SER Court 
§ 3801 
sabato aired by bay pee 
Sour fo ere by i "feaoe 
Bf chs tit 
3391. The proceeding be 
er Sena ae 
county where the ‘property, some: 
of it isstustol. By tho etme 
‘a petition forth the following facts : 
nana Tea ner ‘or association, and of fis 
ah of managers, of its 


Cee pce of renee. 
2. The lates ie (ee Dee or association, or the 


aha ree eerie Seeaaae as 


formed, 
8. A description of the real to besold, nangeed 
or leased, Ty smety and box, wth eonbl 


1 be promoted by th tr r Teanes eer 
wi 0 sale, or ol 
ied, orga ra 


ere! 
5, That such sale, ge or Tease has been authorized, 
by a vote of at least two- nis of tho directors, trustees OF 


sof the corporation or association, st a meeting 
eee Pa the resolution 


7. The pate eee be made of the 
By ie eee sale, or lease. te 
Where the content of the inhareholders, stockholders 
a eee or association, is required by 
inw to be first obtained, a statemont that such consent has 
been given, and 8 copy "of the consent or a certified tran 
acript of the recanlot the meeting at which it was given, 
shall be annexed to the petition. 
9, A demand for leave to mortgage, lease or sell the real 
estate describod. 
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‘Of party after verdict, cle 
‘fection for a Wrong NOt bo abate after vendie 
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ejectment sult, abatement in rt 
replovia action, absterent and ‘of. my 
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counting by 
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Letters, 5 
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tian; when ward cr successor may require accoumling i gaat of 

Teroked Jotterecvsess-+ eft 
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tition te compel payment of debs or logacy; bearing: deers 
jeereo for payment of deta or legney ob giving necurlty. 

Precoeainet for oeglact to not apart exompt property 
fitermediata secounting. 
fudieial wrtlement of accounts wise 
‘tation; onder to acogent and proceedings thereon s-..0. ce ccte 
exsentor’s petiiion for judicial settlomest, cltalise abd Seating 
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ior Action in a court of record; conselidation. 
i, (o take ect September 1, 1897, Theprovisions 

ls, relating to actions for the foreclosure of a 

it tho sale and the distribu. 

ply to. series. in « court of 

08’ liens on real property, except 

as otherwise. pro’ in this title. IC actions are brought 
by dilferent lienors in a court of record, the court in which 
the first action was brought, may, npon its own motion, or 
upon the n the pplication of 8 of nay party i in any of such actions, 


§3402. Partles to an action in a court of record. 
[Aided 1897, to take « effet September, 1, thot ets, Sri 
in a court of recon the following are necossary partias de~ 
fondant: 

1. All Uenors having Hens agninst the same property or 

parutborett ie aga property 


aa eiiednae paraca havise wcoeeainch Mine tr" Gate 
an the property, by Juadgmont mortgage or otherwise, 


erBORS a} ting by the records in the office of the 

coun olérk or ri ah 9) overseers of such property or 

y part theceof. Every defendant who fe = enor shall, 
ty A Eanar io the action, # 
deemed to have waived the same, unless the lien is 
in the complaint, and not contedted by another deteniaot, 
‘Two or more lienors having liens upon the same property 
‘or any part thereof, tay join ns plaintiffs. 


itn ities of lienors be determined, (Added 
1 .J—The coart imsy nie 
just “and Pisorates the equities of all the parties to tho 
action and the order of of different liens, and doter- 
mine all insnes raised by any oF counter claim in the 
action, 3 

wie Siek; Action in a court; best of record, | Adided 1897, 

et Seplember 1, 1807.J—Lf mp nctson to enforce & 

eye ’ lien against real 
not of record, it alsall be comin 


te sam manuer as 8 complaint 
‘The complaint must set 


eae or the mater 
of the summons sball be tho same ss provi 


n twelve nor niore than twenty days ufter the date of 

tho summons, or, if sérviou it niade by publication, after the 

day of the se lant publication of the sammans. Service must 
‘eight days bofore the return day, 
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Axtuat Brnavixe Urow Hom. 
— a FAX; Action on Srectan Procempnse Rew 


K hy claimant ; stay of procoedin, Md detiy t 
Helps cess zometn nt oro pownain 
limitation af action for welaing animal 

orrtain aotions tanpot be malntainod. 


a esher , wibere there 3 are iets 
Farplon cbara thers arecinerest pene 
when one action, et¢., supersedes any other. 
ca of officer whea errata ‘person V telte to proamentjar 
pereon. bart Arisa pees pspeny. devmed owner. 
agout may for 
Arc 
‘Apportionment by executors and adminintretors. 


Aooreoener oF Arractun xt 
‘when warrant of attachment ls sali to be annulled, 
Acexeimerr oF Conronation— 
ction by people to procure. 
ERATIONS, AUTIONS HRLATIYI 70. 
ferns es Manuiuse, Acrion Pon, 
‘by Woman married under fourteen, ..., 
uy elther party, for whet causes 
actlou when party wae under aie of conser 
‘former husband orwifel Ming... 
party an Idiot eps 
iy w lurtio. a 
next friend of Wiot or lunatic’ 
esd leg itienate. «eo... 
+ sotlon an grout of 
08 OF Buch 


Mant vot to be rendered on defau 

aromome, PEQUIEILOB oe ao ; 
Axewan— 

when defendant may fslerpoe fn eases of enbstituted service 
Semoarrable objections, when may be taken by. He kliiee 
demurrer to. 5 i 
‘what (o contain. . 
coanvarelaina sip sreerageets aaa 

rules respectiny ae, ze 
er chen det yanterelalm bride Syn enter 


Ueaenies 


or Igment in to bo by court only 


inty procegdinign 
evicis* CoUmEN. 
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‘TITLE Ty. 


” Procteamgea to enforer Kens on vessels. 
449). Enforcement of Mens on ¢ S481, Trial of sitar and ap 


ication for warrant 3483. Disiribatdon of ereohete: 
te - SR Baymieat of oso 


1 proceeds, jou on un’ 
Erg Reais oF eke diateibutionr $00. Coste Of proceedisgn 


3440. Sheri mat rebum war 
3420, Tsun tof whieh, uo war: 
MAL. Dischaige of lies before 


ante aro inated. 
(3690 Contested claims Same of ®arrant. 
4 mals, Th ageagterfeaer pled erg 


"Aided on 
1897, 
te ake on Fe Sotocter 1 a8 ng ire tes Sieben en tie labor done 
of materials inrnisbed for a Tails Upon tts 
land, least oe oF for its track, salle 6 appurte- 
of its py ed ete Salt not t ireet the sale 


arate any of the real deseribed in the notice of the 

ut when in , h care, & judgment is entered and 

ted with the county clork of the county where the 
‘notice of Hen is filed, or a transoript thereof is Gled and 

ocketed in why other county, it iat be a lien upon re 

ty of tho railrond corporation, against which it is 

|, to the sumo extent, ani enforeible iu im manner 

inotbar judgments of courts of record against such corpom- 


tofake fect Soptenber Ie I, }Laena Sn voesela; sented Bf 
u ns 01 ¥ crea 

wirtae article two of the lien law, and not based upon a d 
melee contract, may be enforced as proseribed in this 


§ 3420. es for warrant. [Aulided 1897, to take 
ject Seplewber 1, 1807-]—The Wanor may make a written 
ication to « justice of the asprem court, at chambers, 

the jndicial district in which the Nenorresides or ina county 

adjoining wach district, for # warrant to enforce a lien on & 
vessel and to collect the amount thereof, 
‘The application shall specify = 
1. By whom and when sach debt was contructed and for 
what vessel ; and the naine snd residence of the owne: of 
the-vease), ff known. 
The itema composing the debt and the amonnt elaimed. 
‘That the debt ix jostly due the applicant over and 
above all payments and just deductions. 
* $0 ts original 
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dite Notice of service le be published ant served. 

ded 1807, to taker ope Seplrier A, 87.} Within three 
Saye after the the warrant, the app! ut sll ca 
MORtar sree Paimtesel cae tt sack ornate 
ssonllteees In! a usweguyer 'vsblahes Bo le escany 
hero the veeel was otzad stating the fnnance of the war: 
rant, tho date thereof, the amount of the claim spe: ifted 
therdin, themamne ot the applicant, and the time ond oe 
of the return of the order to show cause grant 

seribed fn thle title. If the vensel weizod ia used fo navigate 
any. of the canals of Inices of the state, a copy of auch notice 
bill be verved personally, or by mail, within ten day after 
the first pablication, apod all persous wlio bave tiled claima 
ortiens such vessel, by mortgage or otherwise in the 
office of the comptroller of the state. 


$3426. Proceedings w urn of order to show 
cause, [Added 1897, fo abe eect Sa Spb 1, 1807 ]—At the 
tue and place mentioned in the order to ahow canes, the 
master or other person in charge "ae cust seauaih ei 16 owner 
ot comsignee thereof or any other person interested therein, 
may apply and contest the claim of the enor as contained 
i application for a warrant, by Gling with the justice 
an affidavit controverting any mterial allegation containod 
in the uoties of lien or the application of the Iienor. The, 
teaags cree shell be be oan other issues in eke 
record, without a jary, before the natice ting the onler 
be fixed , or they be ref referred by bim 
aud ‘deterrvined 


638 Order of sale. [Added 1897, fo take effect Sep- 
feo rt, 1897:]—An order may be made by the justice be- 
for whom the order to show canse was returnable, for the 
wale Of the vessel, bor tackle, apparel and furniture in tho 
following case 

1, Tn case the master, ower, consignee or other parson 
interested in the veesel does not appear spon the retarn day 
am contest the claim of the lienor, an! proof is made of 
the serriot of the order to show cane and the application 

ii i of the notice and the service thereof, 


ae requires thin title, and due proof is made of the vahd- 
Say aud amount of such claim 5 

2, To case a trial lof the iseaes ralaed, and it is de- 
tormined that the 
‘he enor or 01 7 

Sach onto 


yarily incurred in the proceedings ax pro- 

itlo. ‘The rights of mortagoos whose mort 

ceding, 10 1nw, Paar to the filing 

of the notice of am, on account of which the order of mle 

is grunted, sball not be affected by the wile of such vessel 
rauant to euch order. 
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S431, Trial of Issues and appeal. [tiie 1597, to 
icfiect Se 1, 1897.|—The issises miived ley avy auch 
swer shall be tried in the s\me manbrr as tesa tried 
court of record withont a jury, before such jastion at 
8 time and place 10 be fixed by itm, or they may bereferred 
‘by such justice to n roferos, to hear ani determine. An ap- 
peal may be taken from ‘the decision of sneh fustice or 
Toferee as ina civil action in a court of record. On such 
appeal the decision upon tho law nnd the facts, may be re- 
versed, modified or a ne} ‘ordered. Costs, upon appeal, 
shall be allowed, axin the c-se ofan appeal from ajudgwentin 
a court of record, and judgment may be roudrred therefor, 
i 8432, Distribution of proceeds. [died 1897, to take 
Sleek September 1, 1897.) —U pon the determination of all the 
claims presented, the jastice or reforee shall make an onler 
of distrabation of the proceeds. The order shall direct the 
payment of the claims found to be subsisting tions upon 
sock vosel or proceeds, with all coats, expenses and allow. 
anges, im the otder of the priority of fling the notioes of sach 
liens, as provided in article two of the lien law. Sach costs, 
expenses and allowances shall be in the discretion of the 
justice, except as otherwise provided in this title. 
$3433. Payment of uncontested claims, [Adifed 1597, 
to take effect September, 1, 1897.]—Any uncontested claims, 
entitled to priority of payment over the claims which ara 
contested, shall, on motion of the parties interente’, be paid 
with costs, in the order of their respective priorities, without 
awaiting the determination of such contest. If at any time 
itis made to appear that after the payment of all prior un- 
contested claims and their reapoctive costs, and after do- 
dacting an amount sufficient to pay all prior conteated 
claims and costa, that there remainy a anrplus of proceeds 
applicable to the payment of any subsequent uncontested 
cfaime such claims may on notice to all the partles ine 
toreated be paid out of the surplas with costs, without 
awaiting the determination of euch contest, 


S434. Distribnti 


publicatio 

and in the saw req) 

ed. Such notice shall specify the 
proceeds, the nares of the 

ie Bame of the vessel from the ale of 

6, the date of the sale and the time and 

hearing will be held and the distribmton of 


pplication for lockarge, of warrant. 
to take effect eptember 1, 1897,)—The owner, 
signee, agontor masterof any yosel so seized, or any 
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dollars, twenty dolla: if the lien exceeds two hnudred 
andl fifty doliars, and i not more thun one thovannd dollars, 
thirty dollars ; if the lien exceeds Ope thousand dollars, forty 
dotiars. For attending proceedings upon the « isch: of 
the warrant on the exeontion of an undertaking, ten dollars. 

‘Tho shersff shall be entitled in any such procoedinge to 
the following fees aud expenses : For serving warrant, ono 
dollar. For return of the same, onedoliar. The necessary 
8 id by him for the expense of keeping the vessel in 
eastody, not excecding two dollar and fifty conts for each 
day. The xhoriff shall not roveivo any other or prentersams 
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